ALEXANDER WEDDERBURN, 11 0 
HIS MAJESTY'S SOLICITOR GENERAL, 


IN THE 1 ; 
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o F | 
Lon D PoMPRET againſt SMITH; 


Which was tried at the Bar of the Court of King's-Bench, Weſtminſter; 
Before Lox. CIE JUSTICE MansriztD, and Mx. 
FousT1iCE WiIrIESs; 


On Saturday the 7th,, and Monday the gth of November 17723 


r 
SPECIAL JURY or Tus COUNTY OF YORK, 


On the following Iſſue directed by the Court of Chancery, VIZ. 


« Whether the Ground within-the Manor of Healaugh, in Swaledale, in 
« the: County of York, lying and being between a certain Place there 
« called Swinnergill and a: Place called. Eafs. Gill, (in which the Lead 
Mine in Diſpute is ſituate) be Part of the Commons: or e off 
« the ſaid. Moner,. or not? 


85 which Iſſue a a, was faund' for Mr. ST, © that the 
aid Ground was not, nor is, Part of ihe Waſtes of the ſaid Manor. 
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A DV ER T 1 SEMEN T. 


HE following ſpeech makes i its appearance under very confidera-- 
ble diſadvantages. To do it juſtice,. it would be neceſary to 
print that of the Attorney- General, (who: opened lord Pomfret's cauſe,) 
and alſo the evidence produced on the part of his lordſhip, as well as 
the remainder of the trial: this was originally intended, but the de- 
ſign was afterwards: dropped, as it would have produced a folio vo- 
lume, aud greatly added to» the immenſe expence with which Mr. 
Smith has been loaded during the progreſs of his conteſt with lord 
Pomfret; this muſt ſerve as an apology to Mr. Solicitor-General, as 
ſeveral parts of the following ſpeech have alluſions to his opponent's- 
arguments, and to facts, which aroſe in the former part of the trials, 
alluſions that had great force and beauty in the delivery, but which 
muſt, in a great meafure, be loſt to thoſe who had not the pleaſure of 
hearing them The ſpeaker did ample juſtice to the ſuhject; he fully 
exerted. thoſ et powers for which he is ſo juſtly diſtinguiſhed; he 
was thorough/acquainted with the ſeries of hardſhips Mr., Smith had: 
ſuſtained: in defence of: his property, after à peaceable poſſeſfion of 
more thay: thirty. years; and was ſenfible that lord Pamfier,. or his- 
agents, had made ule. of: every method, (which the practice of the 
courts- but too well enabled him) to: delay, harraſs, and if poſſible, 
ruin Mr., Sith by repeated applications to the. courts below, upon 
every trivial occaſion, and by preſenting no leſs than three Appeals to 
the Houſe of Lords, in the courſe of two years, which were attended 
with an enormous expence, and for which Mr. Smith never did, nor 


could, receive the leaſt compenſation, 5 
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Tue firſt trial, in 1770, though had at Tor, (and where Mr. Snith | 


alſo obtained a verdict,) neceſſarily occaſioned a vaſt expence ; but on 


lord Pomfre!'s inſiſting. in 1722. ta trx-the queſtion. over-again. at: 
bar, the difficulties and expences Mr. Hnitb was laid under were pro- 


digiouſly encreaſed. He had all his witneſſes, many of whom were very 
aged and infirm, to collect from diſtant parts of the counties of York, 


Me etmorZ]apd, and Cumberland, and bring them to London, at an in- 
clement ſeaſon of the year. Mr. Solicitor-General, from a conſidera- 
tion of theſe circumſtances, entered heartily and warmly into the 
ſubject, of which he ſhewed Himſelf to be complete maſter; he de. 
tected every fallacy, that had beer offered in argument, he developed 


and expoſed every falſe fact, that was endeavored to be eſtabliſhed by 


evidence; and, though he was refuſed the inſpection of ſome pieces 


of Written evidence, which Mr. Chaytor produced at the cloſe of the 
firſt” day, imagining they would have given a coup de grace to the 
cauſe, yet Mr. Solicitor, not only obviaied” the force of any conclu- 


ſions, which'the other ſide had, with amazing confidence, drawn from 
theſe- papers, but ſhewed to the ſatisfaction of the court, that, on a 
fair examination of them, they were the ſtrongeſt and moſt concluſive 
evidence for Mr. Smithy 'nay; to ſuch a digree, that (frange as it may 
ſeem) even his lordſhip's agents were ſhamed of the production, and 
endeavoured to ſhift the blame of it from one to the other. Mr. Chay- 
for, however, had been fo ſanguine i in his opinion of their importance, 


that, long | before che rer he Oe they den be deciſive of the | 
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queſtion.” | | 85 2 


Tur were equally alifornians in their oer piece of written 
evidence; they pioduced the accounts of Mr. Cloſe the receiver, 
to ſupport and ſubſtantiate the evidence of a ſet of men, who were 
brought to prove that they had, for a courſe of years after Mr. 


Smith's purchaſe, got ore from a certain part of the ground in queſ- 


tion, as being part of the waſtes of the manor; but when theſe ac- 
counts came to be inſpected and compared with the authentic docu- 
ments of the very truit agents themſelves, the fact turned out quite the 


reverſe; for the accounts proved to demonitration, that theſe witneſſes 
1 | Were, 


124 


were, at the time they ſwore to, working in the wwaftes, at a vety con” 
ſiderable diſtance from the place in queſtion, —Though this piece of 


evidence was not found by Mr. Chaytor in Pandoras ber at Hinqdſir, 


yet, from a ſimilarity of mee it may be preſumed it was 
his hapry diſcovery. | | 


Is ſuch a contrariety of vivd voce Wdebte f it ok have been very 
difficult for any jury to have diſtinguiſhed: truth from falſehood, un- 
leſs they had previouſty viewed the place in queſtion; this had been 
done by the juries who tried both cauſes; ; they were all gentlemen of 
the firſt character and property in the County of York ; they chear- 
fully ſubmitted to the 1 inconvenience and fatigue of coming from very 
diſtant parts of it, into a rude country, for the ſingle purpoſe of doing 
juſtice between the parties; and the laſt jury willidely undertook a 
journey to London, in the winter ſeaſon, ſat with the greateſt patience, 
and ſtricteſt attention, near fourteen hours each day of the trial, with- 
out the leaſt refreſhment, and, after it was over, and they were in- 
formed that lord Pomfret's ſolicitor had receded from an agreement, 
made in court, for payment of a moiety of their expences, &c. they 
very generouſly accepted frem Mr. Smith, a ſum not equal to their 


travelling charges. 


Mr. Surru enjoyed his victory a very ſhort time, but his repreſen- 
tative is now in the peaceable poſſeſſion of this mine; and hewever 
much Mr. Smith's eſtate may have ſuffered from this long and very 
expenſive conteſt, yet he receives the ſingular ſatisfaction, and the 
event of this cauſe has ſhewn, that, while the noble inſtitution of 
Jvxixs continues in this country, it will not be poſſible for any one, 
however exalted in rank, or countenanced or ſupported by power, to 
make depredations on his fellow ſubjects with impunity, or ultimately 
ſucceed in any plan formed againſt their Ry” "__ has not 


| — and juſtice for its ſupport. 


o 
The 


”- 
3 
I 


: 
1 
£ 
: 
- 
* 
e 
2 , 
by 
- 
i 
8 
+ 


= _— ——————————  _——— CW —— —— . r 2 
- 2 9 7 r 


4412 


The Names of the Special Jury who tried the Cauſe,, at the. 


Aſſizes at Tork, on Friday che ioth, and —— * 11thy 
of Auguſt 1770. 'L 


Sir Digby Eegard; of Ges, Bart. 

Peter Conſet, of Knayton-cum-Brawith, Eſq: 

Gregory Elſley, of Fillizirk, Eſq, 
Simon Butterwiek, of Thiyſt, Eſgz 114 
Gregory Elſley, Jun. of Patricl Brumpton; Etqz 
Mark. Milbank, of Barningham, Eig;. 

Walter Hawkſworth, of Hawkſfavorth,, Eſqz. 
Benjamin Ferrand, of Sr. Tues, Eſq; 

Walter Vavaſor, of Weſton, Eſq;. 

James Maude, of Leathley, Eſqy 

Roger Swire, of Farnley-cum-Conningly, Eſqs. 

Robert Belt, of Buitercrom3, Eſq;. 


The: Names of the Special Jury of the County of York, who tried 


the ſame Cauſe at the Bar of the Court of King's-Bench. at Mſi 


minſter, on Satundiy the 7th, and Monday the Ph of. Ns 
. 


Sir Bellingham Graham, of Norton Conyers, Bart. 
Francis Smith of Kirby Knowle, A 
Stephen Croft, the younger, of Stallington,, . 
Wilmes Goſip, of Upper Helmfley, Eſq:, 

John Sawrey Morritt, of Rokeby,, Eſc, 

Randolph Marriot, of Ayfcough; Eſq; 

Henry Wiekham, of Co4/ingley,. Eiq; 

Peter Wilſon Qrerend,. of Beatham,. Es; TY 
Edward Foxcroft, of Thornton-with-Burton,,. Ge, 
- Joſhua Field, of Heatou-with-Clayton,, Elqz.. 
Robert Grimſton, of Beeford, Eſq;. | 


| Robert Gee, of Biſhop Burton, Eſqy 


LY 


Mr. SoLIcIroR GENERAL'S 
ARG 


GENTLEMEN OF THE JURY, 


Am glad that an opportunity has been given me to requeſt your | 


freſh * attention to the ſtating of an entire new caſe: my learned 
friend, who opened thi; cauſe on the part of Lord Pomfret, had too 


much judgment, in ſtating his Lordſhip's caſe, to open to you any cir- 


cumſtances of that of Mr. Smith, of which you remain at preſent in 
ignorance; and I am convinced that no prepoſſeſhon can dwell in any 

mind, with regard to a caſe of which they have not yet heard one cir- 
cumſtance diſcloſed: I have therefore to beg of you, gentlemen, to fa- 
vor me with your indulgence, while I lay what I have to ſay before 
you in the following order. 


* This cauſe began at eight o'cloek on Saturday morning; the whole day was taken 
1h in opening Lord Pomfret's caſe and examining his avitneſſes ; at ten o'clock at night, 
Lord Mansfield directed Mr. Smith's counſel to open his defence, and although the jury 
had jat fourteen hours without the leaft refreſhment, and though Mr, Smith's witneſſes 
( meſt of them wery ancient ) were tired out with ſo long an attendance, it was with the 
greatefl difficulty they could prevail to have it put off to Monday Morning. 


A I will 
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I will firſt ſtate to you the defendant's caſe, as if this was the open- 
ing of a new cauſe; I will then go into an examination of the evi- 
dence you heard the other day: and cloſe with ſtating to you” 
the evidence that will be adduced on the part of the defendant in 
anſwer to that evidence, ſo far as it is neceſſary to be anſwered, and in 
order to eſtabliſh the caſe of Mr. Smith, * . 1 diſ- 

tinct from any part of chat evidence. 


It has been ſtated to you, gentlemen, that the eſtate, which gives riſe to 
this ſuit, was originally the property of the duke of Wharton. The 
diſorder of that nobleman's affairs produced, ſo early as the year 1722, 


a deed, by which he conveyed all his eſtates to truſtees, to be fold for 
the payment of his debts. The eſtate was taken into the manage- 


ment of the truſtees : a bill was brought by the creditors for the exe- 
cution of that truſt in the court of chancery', and long before the 
duke's death, a receiver was appointed by that court, for the ma- 
nagement of the eſtate. The cauſe laſted a great while; a great num- 
ber of creditors was to come in and prove debts; and no ſteps were 
taken for the ſale of the eſtate, till after the attainder of the duke. 
Upon that event, the Crown was pleaſed to grant to Lady Jane Coke, 
and Lady Lucy Morris, the duke's ſiſters, the reverſion of the 
eſtate, after payment of debts. It turned out in fact, that there was 
nothing left of the eſtate but what was produced from the mines. In 
1733, Mr. Cloſe was appointed the receiver: the cauſe was carried 
on; and directions were given for the ſale of the eſtates. In 1737 
and 1738, the eſtates were ſold: and you will be pleaſed, gentlemen, 
to attend to this circumſtance, that all that in fact remained to the 
family, all the expectations they could entertain of any thing bene- 
ficial from the grant, were founded upon the proſpect of ines; for 
every inch of landed property was ſold, and the produce entirely con- 
ſumed in the payment of debts. I ſpeak of known facts; there was 
nothing left; nay, there were claſſes of creditors unſatisfied, and ſome 
of thoſe poſtponed creditors, even fince I attended the bar, have re- 
ceived a ſatisfaction out of part of the produce of theſe mines. Gen- 
nemen, I point out this obſervation to you, becauſe you will not 


think 


6-24 


think it poſſible, when the mines were the oxy eſtate to which tlie 
family looked, that the diſpoſition of thefe mines, the deſeription of 
them, the poſſefiion given, ſhould have been circumſtances carelefsly 
attended to, or negligently tranſacted. | 


In 1738 Mr. Smith purchaſed the Manors of Helangh and Aker, 
and ſome of the farms that lay within theſe manors, which the fa- 
mily of Wharton held in Swaledale. The manors conſiſted of con- 
ſiderable farms; and among others, of Crackpot Hall Farm. It was 
then let at 201. a year, and was deſcribed to be in the occupa- 
tion of Simon Harker. You will find by the evidence, that 20l. had 
been the rent of the farm for above fifty years before the purchaſe , 
and for thirty years ſince there never has been an advance of the 
rent. In the year 1770, Mr. Smith employed an improving agent 
to look over the eſtates, and even then, with all the advantages of the 
riſe of rent, that farm was raiſed to, and is now let at only 26l. 
In 1738 Mr. Snuth was let into the poſſeſſion of the eſtate by Mr. 
Cloſe the receiver, who had lived all his lite tine in the neighbour- 
hood, and than whom no man had a better knowledge of the Whar- 
ton eſtate : he had been engaged as a conſiderable mine agent : from 
1733 he had been the agent and receiver of this very eſtate; he could 
not poſſibly be ignorant of the extent and ſituation of it; and he 
could not be partial to Mr. Smith conſidering that he remained no 
agent for him, but he did remain an agent for the duke's ſiſters : 
and' the only eſtate in which he could be an agent for them, was the 
mines that were reſerved. It has been ſaid, Mr. Smith ſaw the 
eſtate about the time of the purchaſe; if he did ſo, I believe he has 
never ſeen it ſince; and tho' he is a man of property in Yorkſhire, I am 


certain he is totally unknown to any of you: he has for many years 


lived a recluſe life, ſcarcely ſtirring out of his chambers in Gray's- 
Inn, almoſt entirely ſecluded from ſociety, and, if it is poſſible to 
quote an inſtance of one man more ſingularly negligent of his affairs 
than another, it is Mr. Smith. | 
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% of ding in quiet poſſeſſion of the mines in quegtion, 


( 4] 
Lorxn MaANnsFIELD, then he muſt be either very rich, or very poor, 


Mr. SoLiciToR-GENERAL. Or very indolent.—Gentlemen, I 
ſpeak of well-known facts, there is not a man in the world fo ſin- 
oularly inattentive to his own concerns; nay, the very diſcovery of 
this mine (ſo much the favourite object of Lord Pomfret) was to him 
a matter of concern, as it involved him in this vexatious and expen- 
five conteſt.* 


In 1738 the purchaſe was made, poſſeſſion was delivered. The 
purchaſe deed contained in it two reſervations ; one was of all mines 
within the ces or commons; the other was of all ſubliſting bargains 
in any part of the eſtate during their continuance. You have already 
heard from one of the witneſſes, and alſo from Mr. Attorney Gene- 
ral, in his opening, that there was a bargain to one Fryar then ſubſiſt- 
ing on the place in queſtion, and a trial making on Beldy Hill, the very 
place where the mine has been ſince diſcovered, Mr. Smith could not 
therefore immediately upon his purchaſe take any poſſeſſion by mining 
in the ground in queſtion, which on one fide is called Hall Moor, on the 
other the Hall, or Ont Paſture. In 1742, when the ſubſiſting bargains 
were worn out, and the hopes of new adventurers were excited that 
mines might be diſcovered in Mr. Smith's eſtate, an application was 
made to him by Hartley and Parke : he let to them a leaſe, for twenty- 
one years, of a liberty to ſearch for mines within his eſtate ; this paſ- 
ture was excepted in that leaſe. In 1743 they applied for a leaſe 
including this paſture, and Mr. Smith granted them one for the ſame 
term as the former leaſe in which it had been excepted. In this 
ſecond leaſe, Mr. Smith granted them a liberty of ſearching for mines 
under the paſture commonly calle Crackpot Hall Out Paſture. There 
would have been very little in this, if Hartley and Parke had not, as 


ſoon as they got this leaſe, immediately entered into poſſeſſion. They 


— 


— 


* N., Smith out-Iived this trial but a -le months: he had, however, the ſatis/ac< 


broke 


E 
broke ground at Beldy Hill, ſunk ſhafts, and dug for ore there: they 
carried on their workings in every year to 1747. There J ſtop; be- 
cauſe it is a period at which I muſt ſtate very particularly what hap- 
pened. During the above years, they worked openly and viſibly, and 
not with a few men; the feweſt were four, ſometimes the number ex- 
tended to twenty or thirty. They had occaſion very early in their 
trials to make a croſs cut, which was carried a conſiderable length, 
and made at a conſiderable expence. What were the agents of the 
truſt eſtate, and particularly Mr. Cloſe, doing at this time? Were they 
ignorant, or at a diſtance from them? So much the reverſe, they 
were working mines for the benefit of the truſt eſtate on the other ſide 
Swinnergill Beck, in a conſtant intercourſe with the different miners, 
and in a daily knowledge of the leſſees works. 


Having thus gone on for ſome time, and failed in their firſt attempt 
at Beldy Hill, the trial was deſerted there; and in 1747, they betook 
themſelves to that ſide of the ground next Swinnergill Beck, which was 
ſtill nearer, nay even cloſe to the truſt mines. In 1747, the agents, who 
were carrying on the mines for Lady Jane Coke, began to attend to 
the works carrying on by Mr. Smith's lefſees, becauſe they were then 
carried on in ſuch a direction, and ſo near, that it was neceſſary to ſee 
that they did not extend into the truſt liberties. Application was 
therefore made (as was natural the mines being ſo contiguous) for 
leave to go down into the mines of Hartley and Parke to examine 
them, not under any idea that Cloſe had a right to interrupt their 
workings, but merely as a matter of favor. After an examination 
of the mines on both ſides, the directions that Cloſe gave to the 
miners working on the truſt eſtate, were, that they ſhould take care to 
keep their workings on the truſt ſide of Swinnergill Beck, ſo as not 
to go beyond the ſtone wall or boundary; that when their workings 
- approached near hat line, they ſhould dial in their reſpective mines. 
Mr. Cloſe himſelf had not only marked out the boundaries above 
ground, but he was fo perfectly acquainted with the ſeveral rights 
of the parties, that he ſtated to the different miners the boundaries 
below ground, pointed out their ſeveral rights, and gave directions to 

"each 


13 


5 
each party not to carry the works beyond their reſpective boun- 
N ; . 3 8 


daries. 


Gentlemen, this is not all, though that circumſtance alone would be 
very ſtrong; but it happened at that time that thougli the mines, which 
were working there for the truſt eſtate, afforded no actual advantage, 
yet there were conſiderable proſpects. Mr. Cloſe therefore employed 
his field agents to examine from time to time, and make him weekly 
reports, not only of the actual ſtate of their own work ings, but of the 
general condition of the ground, and to make obſervations upon the 


bearings ang directions of the ſeveral veins of ore in the leſſces works 


on the oppoſite ſide of the Beck, and to ſce that each kept within 


their own boundaries. But it was not merely for theſe purpoſes that 
the field agents were employed by Cloſe; there was a further view. 


It was conceived, that the workings carrying on by Hartley and Parke, 
would drain the works on the other ſide, by means of the level they 
would make, and enable Cloſe to carry on his works by means of ſuch 
level, his agents went therefore to view the ſtate of Hartley and 
Parkes's work, in order to judge when it would be proper to commence 
their own. EF 


Of this operation, as well as the other, weekly reports were made 
by the field-agents wo Mr. Cloſe; and at laſt, in the month of Sep- 
tember 1747, they reported to him, that, from the condition of Hart- 
ley and Parkes's works, it was probable their level would ſoon have 
the effect to clear the mines on the other ſide, and that then it would 
be prudent for them to begin their own works. They were not miſ- 


taken in their conjecture, for the effect followed; and in a few weeks 


after the level had been carried to a certain pitch by Hartley and 
Parkes the truſt agents and miners began their own works, and got 
lead to a conſiderable value, by means of that very level. 


Gentlemen, if I was to reſt here, I ſhould think my cauſe ſufficiently 
fortified, with regard to the ſtate and condition of this ground, at 
the time of Mr. Smith's purchaſe. For if from 1738 to 1748, the 
Arſt ten years after his poſſeſſion, the agents of the truſt eſtate, who 


mult - 
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muſt be acquainted with the nature of this property, in every reſpect, 


had admitted his right, had availed themſelves of the workings under 


his right, not for the purpoſe of dſturbing or interrupting him, but 
in order to work their own mines to advantage, ſhall we in 1772, 
be deemed better judges than Mr. Cloſe, or the truſt agents, of the 
condition of that property ? But, gentlemen, it does not reſt even here; 
TI have ſtronger facts to ſtate to you, than thoſe I have opened. — 


When Hartley and Parkes had carried on theſe works from 1747 
to 1750, they began to find that the-erpence of getting was greater 
than the profirs ariſing from the lead they found, they there- 


fore, in 1750, came to a determination to abandon thoſe workings. 


The conſequence of which was this; it was in the power of Hartley 
and Parkes, by ſtopping, or breaking their own level, to drown the 
mines on the truſt eſtate, and it was very fully their intention to do it; 
you may fay it was unneighbourly; certainly it was ſo; but I believe 
it was that kind of conduct that c ppoſite miners uſe to each other; for, 
if they cannot get, they do not chuſe their neighbours ſhould. Hartley 
and Parkes adopted this idea; and they gave notice to the agents of 
the truſt eſtate, that they ſhould let the water into their level, and 
drown their own mine; the conſequence might have been, not only 


to have drowned the mine on the other ſide, but the miners alſo: the 


notice was therefore given, that the inen might take care of themſelves. 
Cloſe was much alarmed at this; his mine was proſperous; and it was 
of great convenience to have the benefit of this level, and to pre- 
vent the mine being drowned. 


Hartley and Parkes began their operation ; and as they drew their 


water from what is called a race, which aroſe from a place confeſſedly 


part of the coinmons and beyond the northern boundary .of the 
paſture, Cloſe, when he had notice that the leſſees intended to deſtroy 
the level and drown their mine, gave theſe directions to his agents, 
in order to fruſtrate the ſcheme: he directed them to go and cut the 
water off from above where Hartley and Parkes had a right to break 

* ground; 
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ground; and to draw it off by a drain before it flowed into the paſ- 
ture, and thus to prevent its coming into the mine; and he particu- 
larly inſtructed them to cut it off upon the moor, beyond the northern 
fence of the paſture in diſpute, and for this clear expreſs reaſon, 
becauſe within the fence he had no right to break ground; but beyond 
that fence, which was common and waſte, he had a right to make 
any trenches for the purpoſe of his mine: his directions, I repeat it, 
were: “ Go upon the moor; intercept the water before it comes 
<* into the paſture, but go beyond the northern fence of the paſture; 
« and if we can draw off the water there, we have a right to do it.“ 
They went by Cloſe's direction; they cut the water race upon the 
moor, cloſe to the northern boundary, which he deſcribed as the fence 
of the paſture : and by this means they diverted the water and pre- 
vented it from drowning the mine. Hartley and Parkes were hereby 
for a moment diſappointed of executing the ſcheme they had formed, 
but they ſtill had it in their power to do it; for they let in water from 
another place upon the mine : they totally drowned their own mine, 
the conſequence was, they drowned that of the truſt eſtate. 


Gentlemen, it does not reſt here; it was of ſo much conſequence 
to Mr. Cloſe and his principals to keep up this level, (for it was the 


only level they had,) that they deliberated what to do upon it; they 


at firſt were adviſed (and that advice they actually carried into exe- 
cution) to bring an action againſt the workmen, who wrought in 
Mr. Smith's ground, not an action for working in ground they had no 
right to work in; but the action was brought for uſing their own 
mines ſo as to drown their neighbour's: they were at laſt adviſed that 
inſtead of throwing away ſo much money upon a hazardous experi- 
ment at law, it would be better employed in making works to carry 
the water off. They accordingly dropt their proceedings at law, ſet 
to work, erected machines and made pumps to do the buſineſs which 
was formerly more effectually carried on by means of the level of 
Hartley and Parkes, | 
Now 
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Now, Gentlemen, permit me to make a pauſe here: and draw your 
conſideration to the reflections that muſt naturally ariſe, Was Cloſe 
ignorant of the rights of this eſtate ? are we, I repeat it, can we be better 


inſtructed, is ic poſſible in 2772 to underſtand the boundaries of an 


eſtate ſold in 1738, better than the agent of that eſtate did at hat time? 
was it poſſible for him to be negligent ? What! when the intereſt 
of the eſtate, to which he was agent, called upon him to get what ore he 
could within this place; when he ſaw a proſpect of profit there; when 
the intereſt of his employers abſolutely required that they ſhould have 
dominion over this very ground; though there had not been an ounce of 
lead raiſed within the paſture ; nay, if there had not been an expectation 
to tempt any man to make trials there; yet at that time, for the mere 
object of dominion over the ground, it was of infinite conſequence 
for the working their own mines, to aſſert their right to it; and, had 
they been conſcious of having ſuch right, this would have been their 
language. This is not your ground; this belongs to Lady Jane Coke; 


„ ſhe only has a right to work, you have no right to work it.” That 
ſurely would have been a much more eaſy method of protecting their 


right than to have been at the expence of 4 or 5ool. in maki 
a new level to carry on works of their own, which was only ne _ 


ſary becauſe they had no dominion over this part of the eſtate. 


Hartley and Parkes diſcontinued their workings at that place, but 
revived them in another part of the ſame ground about a year after. 
I have ſtated to you the uſe of the ground from the year 1743 down 
to 1748, when this circumftance, ſo very memorable, happened. 
From 1753 down to 1762, another period of nine years, there never 
was a year in which there were not trials and workings in this ground, 
on the part of Mr. Smith's leſſees; ſometimes they were getting more, 
ſometimes leſs ; but they were continually making trials, and that in 
view of the truſt agents and miners on the other ſide; what can be 


ſaid in oppoſition to this ſort of evidence? The Attorney General 


ſtated to you that there neyer were any mines wrought in this place 
till 1767, when this mine was diſcovered : there might, he faid, be 


ſome adventurers trying their fortunes, and it was not to be wonder- 
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ed at, if no oppoſition was made to them by the truſt agents, for in 
fact, thoſe adventurers got nothing. | 


It is impoſſible, IT am certain, that in a jury of twelve gentlemen 


of the county of York, there ſhould not be ſome who have intereſt 
in mines; I ſhall to ſuch therefore in the firſt. place obſerve, that 
mens expectations are always full as great as th: reality of any profit 
turns out. And I fancy, gentlemen, that if any of your neighbours 


were to begin working on your grounds, you would hardly wait to 


ſee whether they made any profit of that working : if they were open- 
ing mines upon your grounds, I preſume you would think it highly 
proper to ſtop them, without waiting for the chance whether they 


made any advantage. In the next place, there is another anſwer ; 


for whether profitable to the miners or not, it is moſt undoubtedly 
profitable to the Lord ; for whoever gains or loſes, if any thing is 


raiſed, it is all clear profit to him. 


But it is unneceffary to ſearch for other reaſons, when the plain 


fact is a decifive anfwer : the mine was profitable; there was ore 


raiſed to the amount of near 30001. the Lord's duty, which was a 
ſixth, amounted to 4 or 5001. which was clear profit to the Lord; 


Now therefore if 30001. worth of lead was produced from thee 


mines, what becomes of Lord Pomfret's argument? if the owners of the 
truſt eſtate were to ſtand ſtill till profit was made, certainly there was 
ſuch a real advantage as well as proſpect of future profit, that it is not 


; poſſible to account for their neglect of it. But it is ſaid the parties 


lived at a diſtance; the eſtate was under the management of agents 
who were negligent: you, gentlemen, know, that moſt mining — 
are, from the nature of the property, under the management of agents. 


The negligence, if any, muſt then fall upon Mr. Cloſe; for as to 


Lady Jane Coke, tho? ſhe might live at a diſtance, ſhe kept up a con- 


ſtant correſpondence, and was by no means an inattentive or neg- 


ligent woman: ſhe was a very accurate, diſtin, and intelligent per- 
fon, and appears to haye been much uſed to buſineſs. 
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Mr. Cloſe could not be ignorant; it is impoſſible. that he ſhould be 
vegligent, his own intereſt would prompt him to be active. But then 
a ſuppoſition is adopted, that Cloſe lived in that part of the country, 
and was connected with the people there, and particularly with Parkes; 
and thus Mr. Cloſe, from a connection with Parkes, (for with Mr. 
Smith he had none) is ſuppoſed to have been inattentive to his own 
intereſt; for ſo much as was received from the mines, ſo much his pro- 
fit increaſed in proportion; and he muſt, according to this poſition, 
betray the intereſt of his employers, at the ſame time that he gave 
up his own; this is an improbable ſuppoſition, was the fact true of his 
intimacy with Parkes; but on the contrary it will be proved in point of 
fact that Cloſe and Parkes were in open enmity; that Cloſe would have 
been glad to have done Parkes any ill turn he could : ſo that you have 
every circumſtance, his own intereſt—his duty—the intereſt of his em- 
ployers—his reſentment againſt Parke, to induce him to be active: and 
there was but one ſingle circumſtance that withheld him from it, which 
was, the knowledge he had that this place was clearly the property of 
Mr. Smith; that ten thouſand people in the country could prove it to be 
ſo; that it never had been diſputed to be incloſed ground, nor ever 
would have been, if many circumſtances, which I ſhall ſtate hereafter, 


had not-concurred to make it more worthy to be the prey of thoſe 


perſons who have ſince extended their views upon it. 


In 1767, ſome time after Lord Pomfret's marriage, it happened 


that the adventurers under Hartley and Parkes, had made trials near 
Beldy-Hill, which place had, as I have before ſtated to you, been 
the ſubject of continued trials, in none of which they had been for- 
tunate enough to hit upon the vein; but in 1767, it was diſcovered 
under promiſing circumſtances; there was great appearance of an 
immenſe quantity of ore to be got at that place: at the ſame time 
the works of the Wharton eſtate were conſiderably decayed; the pro- 


fits of the agents were very ſmall; the profits of the family were 
exceedingly reduced; I believe very little more was produced than 


paid the Ducheſs of Wharton's jointure. In that ſituation, the coun- 


try talked much of the diſcovery that had been made by Hartley and 
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Parkes, and the vaſt expectation of profit. On the other hand, all 
expectation of profit from the truſt mines failing, ſome very active 
agents of Lord Pomfret, began to put themſelves in motion: Per- 
ſons who were of a very different ſtamp from Mr. Cloſe; for had he 
been agent for the truſt eſtate, he would not, I believe, have inter- 
fered. Mr. Hutchinſon, who ſucceeded Cloſe, and was as well ac- 
quainted with the eſtate as Mr. Cloſe had been, was a man of cre- 
dit and character in the country; he would not make any forcible en- 
try, nor take violent poſſeſſion of this mine, although repeatedly 
urged to it by Lord Pemfret; but rather choſe to loſe the receiverſhip, 
than act what he thought (and he thought properly) an unjuſt and 
unwarrantable part : but there were agents of a very different com- 
plexion from either of theſe. There was a Mr. PAnſon, and a Mr. 
Metcalf. will not anticipate what the witneſſes will ſay of Mr. 
Cloſe's character, it was not only reſpectable, it was exemplary. I 
need not tell you, gentlemen, any thing of Mr. Hutchinſon's charac- 
ter, it is very well known to many of you; for the ſame reaſon, I 
will not ſay any thing of the characters of I Anſon or Metcalf; they 
too are uni verſally known. Theſe agents ſaid it was a very good thing 
to lay claim to chis mine. I will do Lord Pomfret the juſtice to ſay, 
that I believe he was ignorant of the ſituation of it: his agents told him 
he had a right, and, if he believed them, it was certainly proper to claim 
it; accordingly a bill was filed in chancery by Lord Pomfret, claiming 
this mine. An anſwer was put in by Mr. Smith, ſtating the circum- 
ſtances of his right and his Poſſeſſion by repeated workings in this 
ground, with the knowledge of the truſtees. Upon that anſwer 
coming in, application was made by Lord Pomfret to the court of 
Chancery in 1769, for an injunction to reſtrain the leflees from work- 
ing, and upon a full hearing, that injunction was refuſed. 


The court having refuſed the injunction, Lord Pomfret was ad- 
viſed, (not in Weſtminſter-Hall but in the country) that injunctions 
in chancery were of very little uſe—that they were hodern things; 
and that in antient times, Lonps took poſſeſſion of mines themſelves: 


that they made uſe of their tenants to iſſue injunctions; ſo that the in- 
junction 
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junction which the court of chancery denied him, the noble Lord 


thought proper to iſſue for himſelf, He made an entry, he beat the 
leflees workmen from the mine, and began (without the leaſt color 
of law, but that law, which has been, thank God, many ages abo- 
liſhed in this country) to work the mine, and carried it on to a very 
conſiderable length. Application was made to the magiſtrates reſ- 
pecting this forcible entry, tho' to very little effect, for ſeveral rea- 


| ſons, which, gentlemen, you know; for thoſe applications made a ſuf- 


ficient noiſe in the country, and the aſſizes at York have, more than 
once been acquainted with the circumſtances of that forcible proceed- 


ing.“ Mr. Smith, by this means, was.compelled to become plaintiff 


in the court of chancery : he filed a bill to be quieted in his poſ- 
ſeſſion, and for an injunction, ſtating the ſame right as he had done 
in his anſwer. An application was immediately made upon filing the 
bill, to reſtrain Lord Pomfret from working upon this eſtate, of which 


he had never any other poſſeſſion, than that which he had taken a a 


month before in a forcible manner. Very unfortunately upon that ap- 
plication, by ſome miſtake of the counſel, (for it could be nothing 
clic) it was ſuppoſed that an injunction was ſomething like an attach- 
ment; and becaule the affidavits only mentioned the names of P An- 
ſon and Metcalf, and did not prove that lord Pomfret perſonally 
had made this entry, the injunction was granted to reſtrain only the 
agents; with a recommendation however at the ſame time to my Lord, 

as a matter of caution. It was faid, © It cannot be ſuppoſed that a 
noble Lord would be guilty of ſuch a conduct; it could only be rhe 
unauthorized act of T'Anſon and Metcalf.” But this injunction and 
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* Lord Pomfret having ſucceeded in his appeal to the Houſe of Lords for a new trial, 
his agents in the country fancied that they too wwere above all law, and had a right to do 
Whatever miſchief they pleaſed ; accordingly P Auſin the attorney, aud Metcalf the mining 
agent, went with twenty or thiriy of their accomplices to a ſmelt mill of Mr. Smith's 
eight or ten miles from the diſputed ground, and deſtroyed it; for this fad, they avere in- 
difted and convifted of a r ot at laſt ſummer aſfiz's at York, and have fruce been condemn- 
ed by the court of king's-lench, to pay Mr. Smith 400 J. for bis damages and eofts. 
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the recommendation were of very little uſe to Mr. Smith; for, the con- 
ſequence ſuppoſed by us, really happened. I' Anſon and Metcalf were 


no longer employed as his Lordſhip's agents; but a brother of Met- 


calf's, and a brother attorney of PAnſon's, were immediately employed 
to work the mine; and the application, which was made juſt before 
the long vacation, was of no uſe to the parties; and PAnſon and 
Metcalf, under the names of their two ſubſtitutes, continued working 
the mine. Thus a very unuſual event happened, a poſſeſſion, which 
had continued thirty years without interruption, was taken away by 
violence. That violent poſſeſſion held for above four months, and 
very conſiderable quantities of ore were got in that interval, and con- 
verted to the profit of Lotd Ne. | 


Upon the fitting of che court of chancery in the next term, ap- 
plication was made to the noble Lord who preſided with ſo much abi- 
lity in that court, for an injunction; and upon Mr. Smith's under- 
taking to try the queſtion of right, at the next aſſizes at York, an 
injunction was iſſued to reſtrain all the parties from working beyond 
a certain diſtrict called the ten meers. Mr. Smith without any de- 


lay, brought his cauſe to trial at York ; the trial laſted two days; - 
was tried by a jury who had all viewed the place i in queſtion, and be- 
fore a judge of very great abilities, whoſe abſence every perſon will la- 


ment at any time when buſineſs comes before this court: duringthe hear- 


ing he exerciſed the moſt meritorious patience, the moſt unexampled 


diligence; and at that trial, a moſt extraordinary thing happened; for 
in the courſe of two days hearing, in which the cloſeſt attention was 


given, to obſerve every thing that might convey an hint of the opinion 
of the judge or jury, neither I, or any of the other counſel, or the 


parties in the cauſe, were able to collect the leaſt idea what opinion 


Fog 


they had formed upon the queſtion. After a full hearing, a verdict 
was given for Mr. Smith, to the ſatisfaction of all parties, but the 
party who loſt, which is, I believe generally the caſe; for the _ 


party ſeldom thinks he has juſtice done him. 


I ſhall here, gentlemen, ſay nothing of the jury who tried that cauſe; 


you well know that they are gentlemen of the firſt character in your 


county : 


En 


county: but I cannot paſs over one circumſtance which is not ſo gene- 
rally known, but which does them infinite honor. After hearing the 
cauſe, they were libelled by every baſe publication, which could be 
thrown out in the news-papers,—by hand-bills diſperſed about the 
country, —by ſpeeches at Market-croſſes. What was their conduct on that 
occaſion? they thought, that it was their duty to their country, in re- 
ſpect to the inſtitution of juries, which had been ſo groſsly attacked, to 
apply to this court, where, regardleſs of rank and quality, the offender 
would have met with the cenſure, which fo ſhameful a conduct richly 
merited: but the moment they heard there was an idea of an ap- 
plication for a new trial, they thought it would be improper in them 
to appear as parties in the buſineſs; they deſired I would not move 
for an information; and to this moment ſuch an outrageous injury to 
the inſtitution of a jury remains unredreſſed. The verdict of a ſe- 
cond jury, will be the beſt anſwer to all thoſe infamous libellous pub- 
lications. 


I need not, gentlemen, ſtate to you the variety of proceedings in 
the court of chancery, the ſtruggles to obtain a new trial of that 
action, —tlie opinion of the learned judges, —and particularly of the 
judge who tried the canſe, - the foundation which was urged by Lord 
Pomfret, as a ground for a new trial: nor will I ſtate the proceed- 
ings in the Houſe of Lords, upon his Lordfhip's appeal:* I will only 
ſay that the Lords ſuppoſed there was a ground, for what? not for a 
new trial, but for Lord Poinfret to be at liberty to bring an action; 
after the appeal Mr. Smith expected he would have directly brought 
ſuch action, and it might have been tried almoſt immediately, at 
lateſt in the courſe of the enſuing ſummer. There was not a difficulty 
in Lord Pomfret's way to prevent his bringing that cauſe to a trial; 
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e aua, thonght an extraordinary eircumflance, that on the very day this appeal way 
10 be heard in the Houſe of Lords, his Majeſ'y ſhould think proper to appoint lord Pom- 
fret a privy counſellor, The order fer a new trial was caried, on a diviſion, hy a majo- 


rio of only fix votes, ſixteen being for, and ten againſt it. | 
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inſtead of that, inſtead of tetting this queſtion be tried * pre · 
ciſely the fame circumſtances as it was tried before, he deſerted the 


remedy pointed out by the Lords, and proſecuted his own unneceſſary 
bill in chancery; he ſued out a commiſſion for examining witneſſes at. 
an enormous expence, not one of whoſe depoſitions, his adviſers muſt 
know, could be read in the court of chancery. & This conduct could 
not anſwer any one purpoſe beyond that of vexation aud oppreſſion, 
except the wretched purpoſe of fixing down witneſſes to depoſitions, 
and by the examination on the commiſſion, to have an opportunity of 
ſtrengthening a little, the teſtimony that inight be given. 


This cauſe now comes a ſecond time, gentlemen, to be tried ; you 


have heard the evidence which has been given on the part of the plain- 


tiff; and you muſt have obſerved from the queſtions which were put 


by us, that, excepting in one or two inſtances, it is the ſame evidence 
that was produced before ; thoſe circumſtances in which it differs, I 
ſhall have occaſion hereafter to comment very particularly upon ; 
and I think I ſhall fatisfy the court, that the auxiliary evidence in 
this buſineſs, (which I will pronounce to be ſurngptitious evidence,) 
could have been intended for no other purpoſezÞat, if poſſible, to 
furprize the conſcience of the court, and miſlead the counſel, who 
were unacquainted with the nature of it ; but when this evidence is 
examined, it makes not an Iota of difference between the . as it 
now ſtands, and the cauſe as it ſtood before. 


I come now, gentlemen, to conſider the force of thoſe circum- 
ſtances in Mr. Smith's caſe, of which you have not heard any thing till 
to day; I have not hitherto ſtated to you any facts about fences, 
about depaſturiag, or any of the circumſtances that the witneſſes have 
mentioned. But the caſe I have opened to you is irreſiſtable, even if we 
did not produce one of the many witneſſes we have to prove the depaſ- 
turing and the exiſtence of antient fences prior to Mr. Smith's purchaſe. 


This, I repeat it again, is an irreſiſtable caſe. A poſſeſſion delivered 


in 1738, and el for thirty years without i interruption; and that poſſeſ- 
ſion 
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ſion ſtrengthened by mining during the whole time. It has been proved 


that in 1738, this place was delivered to Mr. Smith as a part of his pur- 


chaſe; each year that he has poſſeſſion confirms the former; and if I had 
nothing elſe to offer for my client, I ſnould not doubt your verdict 
upon the mere ſtate of this caſe. I might boldly fay, © this I pur- 
chaſed in 1738.“ How do you prove it? I prove it by the poſſeſſion 
taken, I prove it by the poſſeſſion continued, by the teſtimony of all 


the agents of the truſt eſtate; I prove the ſtrength of that teſtimony by 


ſtating the ſituations, in which it was their intereſt to oppoſe me if they 
could; but it was not poſſible to oppoſe me; becauſe it was then the 
ſenſe of all mankind, that this place was part of the eſtate that I pur- 
chaſed. And, gentlemen, I think no purchaſer of an eſtate could 
dream he had an infirm title, if his poſſeſſion had remained un- 


_ diſturbed during a period of thirty years; much leſs would he 


dream, that the poſſeſſion was to be diſturbed by the repreſentative 
of the vendor of that eſtate, from whom he received poſſeſſion. This 
gentlemen, is an independant caſe, if there was no other evidence; 
and I would give them all their boaſted papers, all their teſtimony 
of their ſheep-hoofs and right of common; and, after that conceſ- 
fion, I would with confidence ſay, I am entitled to a verdict. If I 
am not, I do not know upon what ground any poſſeſſor holds his pro- 
perty. I am ſure no purchaſer holds it ſecure, if a vendor can at 
any diſtant period of time ſay, It is true, I and my agents permit- 
ted you to poſſeſs this property; but we have diſcovered we were all 
ignorant; this matter is better underſtood now than it was when I fold 
the eſtate,” if this reaſoning ſhall be once admitted, I am certain no 
man holds his property in ſafety. 


You are now, gentlemen, to judge, or more properly to re-judge 
this caſe, and to determine, whether Mr. Smith ſhall enjoy in future, 
the remains of property which the expence of this diſpute has left 
him. I am ſorry to ſay on the part of Mr. Smith, that tho' in this 
contelt he has ſucceeded in every ſtep, yet his victories have almoſt un- 
done him. Succeſs is ruin to him. He was in poſſeſſion, not of a 
very ample, but of a very eaſy unincumbered fortune; he was a man 
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in no deſperate circumſtances, which might induce him, as it has others, 
to try experiments; this vexatious and expenſive conteſt is not of his 
own ſeeking; Lord Pomfret and his adviſers have endeavoured to ſtrip 
him of a great part of his property, and he is now, gentlemen, en- 
deavouring only to preſerve what he fairly purchaſed, againſt the 
claims of the repreſentative of the family, under whom he ſo pur- 
chaſed. 


Before I come to the ſecond head, or obſerve upon the evidence 
given on the part of Lord Pomfret, I muſt beg leave to fix your at- 


tention to the point now to be tried. My learned friend had no in- 


tereft to ſtate the queſtion in the preciſe terms that I ſhall. The 
queſtion that you are now to try, is ſingly this, Whether the ground 
in queſtion 7s part of the commons or waſtes of the manor, or not?” 
that is the ſingle queſtion, and I beg your attention to that; becauſe I 
am not to argue, nor you to judge, whether it ever was part of the com- 
mons or waſtes. I am not obliged to hold the ſyſtem, that from the 
creation of the world, down to the preſent time, this has always been 
incloſed ground. I am to prove what it was at the time of Mr. 
Smith's purchaſe. This is not, gentlemen, a queſtion for antiqua- 
rians to decide; it is not a queſtion upon which the court or counſel 
can give you any aſſiſtance, as it is no point of law, but a mere 
plain matter of fact: is this ground part of the incloſure or part of 
the waſte? has Mr. Smith a right to hold this piece of ground under 
a purchaſe he made thirty years ago? upon this queſtion, the plain- 
tiff undertakes to prove to you, and he muſt undertake it, that this 
ground at the time of the purchaſe was, and he goes further, that ir 
has /ince been conſidered as waſte. Now what it bas ſince been con- 
ſidered, as applied to the plaintift's caſe, is certainly of no more con- 
ſequence than what it was a hundred years ago. For the point to 
which we muſt apply ourſelves is, what this ground was at the time 


_ of the purchaſe, 
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Loxp MaAxsrIELD.- What has happened fince is only evidence of 
what it was before. *You ſtate the queſtion properly, which is, what 
it was in 1738; zhat is the true queſtion. 

Mr. SoLIcIToR GENERAL, It has been conſtantly poſſeſſed ſince 
1738, and lord Pomfret's counſel feel the force of that obſervation ; 
and to combat that, they have gone into evidence to ſhew, that ſince 

1738, in the time of modern tenants, this ground has been conſtant- 

ly uſed as common; now that evidence does not go ſtrictly to the 
caſe on either ſide; and the only reaſon why I go into the evidence 
is, becauſe their witneſſes have ſo much overſhot the mark, as to de- 
ſtroy the credit of their teſtimony. If you had been told, that after 
the purchaſe, a ſyſtem was formed to acquire the property of the 
mines in this place, and for that purpoſe it was neceſſary to exclude 
the neighbouring commoners, and conſequently, that the uſe of the 
paſture had not been much ſince that time, but that before 1738, the 
place was common; that ſtory would have been at leaſt conſiſtent; 
but the witneſſes chuſe to overſwear it, they are deciſive ; they hold 
the place to have been moſt viſibly and conſtantly uſed as common; 
nay, they carry it to ſuch a degree of improbability, that they ſuppoſe 
Parkes to have made a fence merely for the purpoſe of fixing the 
property of the mine, and at the time he made that fence, to have 
told all the world he was doing it for that avowed purpoſe; and the 
witneſſes tell you, that the fence was made by Parkes in ſuch a di- 
rection, of ſuch a form and figure, that it was notorious to every one 
who ſaw it, that it was not a fence for any other purpoſe, than for 
the purpoſe of the mine: and they add to that a moſt palpable ab- 
ſurdity; they ſuppoſe that Parkes was attempting to make this in- 
Cloſed ground not for his own benefit, but for the benefit of ſome- 
body when he was dead and gone; and, to add to the abſurdity, 
they prove, that, in order to decerve every perſon, Mr. Parkes was 
telling all the world the very purpoſe for which he intended it. 


My learned friend very prudently paſſed over all the acts of owner- 


ſhip exerciſed by Mr. Smith's leſſees for thirty years below ground. 
He 
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He has totally dropt all that was done beneath the ſurface, which is 
infinitely more material than what was done above ground: he has 
confined himſelf to an endeavour to prove the »/e of this ground as a 
common. 


I come now, gentlemen, to conſider the proof that has been given 
for lord Pomfret, which I ſhall range under three heads. The uſe 
and enjoyment of the paſture, The name and local deſcription of 
of the place: and the ſtate and condition of the fences belonging to 
-it. Under theſe three heads, the whole evidence that has been offered 
to you on the part of the plaintiff may be comprized. Now I will 
endeavour, under theſe three heads, to give you a ſhort analyſis of 

what the witneſſes have ſaid; and I will not attend particularly to 
each witneſs, except where it may be neceſſary to * a few words 
upon the perſon's credit. | 


The firſt is, the a/e that has been made of this ground: I will make 
one preliminary obſervation, which I am ſure you will agree is well 
founded, when you recollect the evidence. The uſe, which the wit- 
neſſes ſwear was made of this ground, is as contrary to the ſyſtem 
they mean to ſupport, as I will ſhew you by our evidence, that it is 
contrary to truth. It is material to obſerve how much they deſtroy 
the ſyſtem they meant to ſupport. My learned friend called witneſſes 
to ſhew the practice of this country, with reſpect to the commons. 
There are farms which lie at different diſtances along the river, Gun- 
nerfide, Dykeheads, Ivelet, & c. beſides this Crackpot-Hall : you have 
been told, and I believe by your own obſervation you know, that, in 
theſe commons, it is uſual for the ſeveral tenants in the neighbour- 
hood to have their particular ſheep-hoofs. It was opened to you, that 
Metcalf, Kearton, Alderſon, and Whitfield, had tbeir reſpective ſheep- 
hoofs. It was alſo opened (with a view to obviate the evidence they 
knew would be offered on our ſide) that it is uſual for the tenants to 
dog or hound off their neighbours ſheep when they come upon thei? 
meep-hoofs; that kind of dogging is very different from the hound- 
ing of ſheep when they come upon a place where they have no right 
: | to 
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to come; in the former caſe they run the dog at the ſheep, but it is 
merely to ſeperate one flock from the other. It was alto truly ſtated, 
and the thing ſpeaks it, that the tenants have their ſheep-hoofs on 
thoſe parts of the waſtes which are moſt contiguous to their farms or 
ſheep-folds. Now, gentlemen, ſuppoſing for a moment, that this 
place was common, it is apparently the moſt contiguous to Crackpot- 
Hall farm; it is manifeſt it was ſtocked with Harker's ſheep, and 
from thence they endeavour to account for the frequent uſe of it by 
Harker, and for the circumſtance of his dogging off the ſheep of 
other perſons, of which we have ample and deciſive evidence; this is the 
ſyſtem laid down; and if the proof had been that the ſheep of other peo- 
ple came there - that they followed the wind and rake, as the witneſſes 
term it, and came upon this ground; that they were only driven or 
dogged when they got among Harker's ſheep ; that they came there 
without any moleſtation, and that he never pretended to claim 
any other right to that ground, but by the cuſtom of the country, as 
his ſheep-hoof: that evidence would have ſupported the opening, and 
have borne ſome ſemblance of truth. But you will recolle& how far 
the evidence has gone; not content with proving that caſe, the ob- 
ject of the witneſſes has been to repreſent to you that there were 2 
variety of perſons who had actually a right to ſheep-hoofs on this 
place; theſe perſons the different witneſſes have ennumerated, and 
they amount to twelve; they are the tenants of Ivelet, Calverty Houle, 
Eaſt and Weſt Stonedales, and other farms which they mentioned. 


Loxp MAxsrIETID. I think, to my memory, they have not named 
ſo many. 


Mz. JusTice WIILES. I have taken down twenty-three. 


Mx. SoLICTroR GENERAL. I believe, fir, you are more correct 
than I; but when I came to twelve, I ſtopt; for that number is juſt 
as good for my argument as twenty- three. 
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Loxp Maxsrizrip. They ſpeak to the ſheep-hoofs of di Ferent 
fenants at different times, eſpecially while Harker and Metcalfe were 
tenants, | 


| Mx. Soticitor GENERAL. I have taken twelve of them all in. 
one period. I dare ſay your lordſhip's notes are very correct; but 
take it either in the time of Harker, or of Metcalfe, and examine the 
witneſſes, you will find they give you no leſs than twelve neighbour- 
ing tenants at one and the ſam? time, who not only drove their ſheep 
there, but all had their ſheep-hoof upon the ſpot. I pointed the queſ- 
tions particularly, and the witneſſes, on their preſent examination, 
went a great deal farther than upon the former trial. The reaſon is 
obvious; if they had only ſaid, they ſaw ſheep go there, and ſaw 
them driven off, whether by the owner or any one elſe, the obſer- 
vation would have been the ſame as on the former trial; but this cer- 
tainly is not evidence of a common right. Inſtead, therefore, of + 
proving they ſaw the tenants take their ſheep away from the place, they 
ſwear they ſaw them put them on; and they have raiſed themſelves to 
the idea, that it was zeceſſary to prove that the different people, who 
they ſuppoſed to have the promifcuous uſe of this ground, had actually 
their ſheep-hoofs upon it: nor is that all; for they all venture to be 
poſitive they never ſaw Harker drive any ſheep from it. You will 
obſerve, that when they talk of his driving or hounding, they ſay, 
he drove his neighbours ſheep out of Beldy Hill Cow Paſture into the 
place in queſtion; and they ſay, that he drove his own ſheep alſo. 
I do not in the leaſt queſtion it; for no doubt he would drive his 
own ſheep if they came out of this paſture into the hay ground. Now, 
gentlemen, whether the ground in queſtion was common, or not; if 
it is but ſuppoſed to be Harker's fheep-hoof, if Harker is but ſup- 
poſed to have a right to have his ſheep there; is it not amazing, that 
ſcarce one of Lord Pomfret's witneſſes could be brought to ſpeak 
diſtinctly that they ever had ſeen Harker's ſheep on the ſpot ? 


Loxp MansFlELD. Several have. 
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Ma. SoLiciror Gextrat. Yes, my lord, but then they ſay K 
was by chance, and as a caſual thing; none ſpoke of his having his 
ſheep-hoof there. If Harker's ſheep went there only in right of his 
ſheep-hoof, yet it is incredible that no one ever ſaw him drive off his 
neighbour's ſheep. It was opened to yeu, and admitted as a fact, 
that he did ſo; and yet theſe witneſſes who would have it ſuppoſed 
they very frequently obſerved this place, and had great reaſon to 
know it, do not allow that Harker ever hoofed his ſheep there, or 
that he ever drove off thoſe of his neighbours. This evidence goes ſo 
far beyond the mark, that ir deſtroys all credit to their teſtimony. _ 


Beſides, ſuppoſing the number of perſons who had ſheep-hoot: 
upon this place to be only twelve, yet when they come to compute 
the ſtock belonging to theſe ſeveral tenants, they give to ſome four- 
ſcore, to others five and fix ſcore; add them together, you will find 
that above one thouſand ſheep, at a moderate cotnputation, mult have 
been hooted upon it. You, gentlemen, have ſeen the place, and 
therefore I need ſay little about it, it contains, tis true, two hundred 
and forty acres; but I am told it is the moſt barren ſpot in the king- 
dom; and if it had not been for the expectation below ground, it 
would not have been thought worth contending for. The ground, I 
am told by a good judge of land, is not worth more than nine-pence 
an acre; and I am likewiſe told, that the utmoſt quantity of ſheep 
that could be ſtocked upon it is five or fix ſcore. As you have ſeen it, 
you are competent judges whether it is poſſible that the quantity of 
ſheep they have ſworn to, could be depaſtured upon this place, even 
ſuppoſing it common : their account ſurpaſſes all belief, nor can it be 
conceived why all the ſheep of the country ſhould have been ſo par- 
ticularly fond of this ſpot; for the witneſſes have in fact collected 
them all there. That they might have ſtrayed there, may be very 
natural, but that there ſhould be any inducement to the ſheep to have 
taken that courſe, I cannot conceive. —Gentlemen, you will obſerve, 
that out of the number of witneſſes (and they are not wanting in aum. 
ber) they have called only two perſons who belonged to the family 
of any of the four ſucceſſive tenants of the farm, Jane Moore and John 

f Harker 
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Harker, All the connection that Jane Moore had with the family 
of Harker was, that ſhe lived there the winter half year. The other 
witneſs, John Harker, is indeed a, nephew of old Simon Harker, 
but he was not a hired ſervant with him; and all the account that he 
gives of his connection with the place, is, that he once ſtaid ſix weeks 
on a viſit with his uncle, when young. Theſe are the only two per- 


fons they have called belonging to the families of the ſeveral tenants. 


Gentlemen, we ſhall produce on the other ſide ſeven or eight perſons 


of the family of each of thoſe tenants ; ſome of great age from the 


family of Harker, fome of very advanced years from the families of 
Metcalfe and Scot : they will give you an account of the uſe thoſe 
tenants ſucceſhyely made of this paſture. I will not now anticipate 
that evidence, I only hint it to ſet in contraſt the credit due to 
the account given by the one and the other. | 


It is remarkable, one of their witneſſes, Simon Broderick, gives: 
evidence of his own ſheep going on this paſture undiſturbed by Har- 
ker, and to ſhew you with how little accuracy their ideas are formed 
of it, he tells you at the ſame time, that his ſheep had no right to go 
there, for he did not live within the manor; , en expreſly ſtated, 
that he lived out of the manor. 


Mx. JusTice WiLLts. He belonged to a neighbouring manor, 

oy 

Ma. Sol icrrox GENERAL. His ſheep were bought within the 
manor ; but I apprehend the ſheep do not from that circumſtance 
acquire any birth- right to live upon the manor, when their owner had 
no right: and yet this man, in juſt the ſame terms as the reſt, talked 
of his ſheep going undiſturbed on this ground as a matter of right. 
This is an incredible circumſtance ; for, whether it was common or 
not, nay admit it to be common, this man's ſheep had no right to go 
there; they were much more likely to go there if it was the private 


property of Harker, than if it was the property of all the tenants of 
the manor; becauſe, as a collective body, they would be more vigi- 


lant about their right than any ſingle perſon. As to many of the 
| other 
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other witneſſes, you,. gentlemen, muſt have obſerved the little degree 
of accuracy with which they ſpeak. I do not wonder at it; I only 
wonder that being ſo little accurate, they dare to be fo poſitive. I will 
give you one inſtance of their extreme inaccuracy when they deſcend 
to facts. James Hawkins, one of their witneſſes, ſwears, that Ed- 
mund Coates depaſtured his horſes on this place as on a common. 
Now I am amazed, gentlemen, at their venturing to repeat this cir- 
cumſtance, as the evidence on both ſides is known; for we proved 
at York, and ſhall prove again, that this very Edmund Coates's cattle 
depaſtured there, and well they might, for he paid Harker for their 
feeding. We have Coates himſelf to prove the poſitive fact, and 


that goes much farther than any evidence of opinion. 


Lord Pomfret's witneſſes are not agreed in fixing, with preciſion, 
the ſeaſon of the year when they ſaw the cattle feeding ; neither are they 
accurate in fixing the preciſe ſpot on which they fed. As to their 
not fixing the ſeaſon of the year, the effect of that obſervation I am 
ſure you anticipate ; but it may be proper juſt to mention, that it will 
appear to you in evidence, that this paſture was herded and hounded 
with diligence in the ſummer, in the winter no perſons gave themſelves 
any trouble about it, for a plain reaſon; it was in ſummer a benefit 
to have the graſs, but in winter the paſture and the adjoining waſtes 
were ſo much alike, that it was not worth while to employ a perſon to 
look after it. On this head of evidence I would obſerve, that the 
witneſſes are in general extremely inaccurate; that, when they deſcend 
to particular circumſtances, you will find thoſe circumſtances totally 
contradicted or explained away; that the witneſſes, excepting the two 
J have mentioned, are no ways connected with the families of any of 
the tenants of the farm, and, in general, that they have prodigiouſly 


- overdone the matter, and proved a great deal too much to deſerve 


any credit, 


There are two of the plaintiff*s witneſſes I muſt take a little notice 
of, Liddell and Whitfield ; Liddell ſpeaks to a circumſtance, that if I 


underſtand his teſtimony one way, there is certainly very little in it, 
D and 
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and it may be true; for I am Willing to ſuppoſe, wherever it is poſ- 
ible for me to do it, that the witneſſes have not wilfully adopted a 
ſtory that has no foundation or color whatever. In many circum- 
ſtances they ſwear falſely, without ſwearing wickedly ; they form 
ſyſtems to themſelves ; they puſh their: opimons farther: than they 
ought; and, at, a great diſtance of time, they miſapply things and 


ares 3 So though they {wear Frong, yet it is not always 


with an intention to impoſe a falſhood. The account Liddell has 
given, is, that Metcalfe (who was tenant at Crackpot Hall after 
Simon. Harker) claimed this place, with the common beyond it, as 
far as the northern boundary of the manor extended (which is abaye 
two miles) for his ſheep-hoof ; that he, Liddel, then tenant at Eaſt- 
ſtonſdale, inſiſted that his ſheep-hoof was on that part of the common 
achoining his farm on both ſides the Beck, extending, on the eaſt ſide, 
into the ground in queſtion ;- which claim interfering with Metcalfe's 
ſheep-hoof, they had a diſpute about it, which, he ſays, was referred 
to Wilſon, Mr. Smith's. ſteward, who ſaid, that Liddell had as 
much right on the eaſt ſide of the Beck as Metcalfe. Now, gentle- 
men, you will recollect, Liddell, when preſſed on his croſs exami- 
nation, told you, that though a few of his ſheep might go on the 
place in queſtion, yet the bulk of his ſheep uſually fed in the north 
part of the waſtes. The other witneſs, Whitfield, affects to be much 
more pointed and deciſive than Liddell, and therefore I muſt beg 


you, gentlemen, to attend very particularly to his evidence. He does 


not ſpeak of the diſpute as a matter of doubt, he ſwears poſitively the 


- diſpute was about feeding upon the ground in queſtion, and as he 
was exact as to the place, I wiſhed to bring him exact as to the time 


in which the diſpute happened. He ſwears: that it was the very next 


year aſter Harker quitted Crackpot Hall, which, it is admitted on 
both ſides, was in 1740. He ſwears the matter was referred to Mr. 
Wilſon, who called in the aſſiſtance of Harker, and that Wilſon de- 


termined that Liddell had an equal right with Whitfield, to have his 
ſneep-hoof upon the ground in queſtion. Now, gentlemen, having 
fixed him as to place and time, I will prove to you, beyond a poſſi- 


| Þility of doubt, that the whole muſt be an abſolute fiction; and I 
ally 
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am really concer ned that, the old man has been ſo very particular, be- 
cauſe it is impoſſible for me to fave the conſcience of the witneſs, by 
ſuppoſing a confuſion in his ideas. The fact was, and it will be 
proved beyond a doubt, that Wilſon was not appointed ſteward till 
the latter end of 1741; he never acted as ſuch, or ever went into 
that part of the country till the ſummer of 1742; ſo that it was im- 
poſſible. for any reference to be made to Wilſon till above a year after 
the time which Whitfield hag fixed as the date of that reference. This 
very circumſtance, gentlemen, would overturn the whole of What- 


field's evidence, even if I had nothing to contradict it; but, gentle- 


men, when I come to produce Mr. Wilſon, the very man to whom 
this reference is ſuppoſed to have been made, he poſitively and directly 
denies he ever heard of the exiſtence of ſuch a diſpute, or that any 
ſuch reference was made to him by Whitfield or Liddell. 


1 ſhall here cloſe my obſervations upon the plaintiff's witneſſes, 
with reſpect to the right claimed by the neighbouring tenants to ſheep- 
hoofs on the ground in queſtion ; this evidence you will ſee abundant 
reaſon to pay not the leaſt credit-to; and, having overturned that 
evidence, I will now juſt give you a view of our evidence of the 
actual »/e and enjoyment of this place, by Mr. Smith's tenants, as Part 
of Crackpot Hall farm. 


I hall call ſeven or eight witneſſes of the family of Harker, ſome 
of whom will ſpeak to facts ſo far back as the year 1710, and hat 
from certain knowledge ; they will prove that Harker (who was fifty 
years tenant of this farm) uſed this paſture as his ſeparate property 
that he Kept his own ſheep there; that he drove off thoſe of every 
other perſon ; that he not only drove them off, but drove them off 
with an illegal violence; in ſhort, that ſo far from there being no 
inſtance of his herding his own, and driving off thoſe of others, the 
inſtances were frequent and repeated, many of them very outrageous 
ones; that the tenants of the, ſurrounding farms have at times had 
occaſion to complain of Harker's ſeverity ; and they went fo far as to 


call a mecting tor the purpoſe of conſulting whether they ſhould not 
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bring an action againſt Harker for not repairing his fences, and for 
hounding their ſheep ſo violently, 


They will alſo prove Harker's agiſting not only his own cattle on 
the ſpot, but his taking in the cattle of others for hire: they will 
prove the exiſtence of fences round the place long before the purchaſe ; 
that Harker repaired them, in a ſlovenly manner indeed, but ſtill 
that they were repaired : they will prove the ſame facts in the time of 
Metcalfe, the ſucceeding tenant, that he had the like enjoyment of it 
as Harker had; we ſhall likewiſe prove that Scot, the tenant that ſuc- 
ceeded Metcalfe, took this very paſture as part of his bargain ; that 
he underſtood it to be part of the farm, and that while he was tenant, 
he enjoyed it as ſuch: we ſhall prove by the family, by the neigh- 
bours on all hands, that it has been acknowledged to be the property 
of Harker, of Metcalfe, and of Scot ene ; that the ſheep of 
the ſurrounding tenants ſometimes came there ; ſometimes the parties 
were neighbourly, fometimes not ; but that Harker, in particular, was 
extremely croſs and ſturdy in afferting his right to this place. This, 
gentlemen, is the evidence we ſhall produce, with regard to the uſe 
of the paſture; and this evidence will infinitely counterbalance any 
thing that has been offered on the other fide. 


I next come to the proof of the name and local deſcription of the 
Place. Their witneſſes call it Hall Moor, or Hall Edge; we call it 
Hall Paſture, or Out Paſture. Had their witneſſes proved only affir- 
matively that it was called by the names of Hall Edge and Hall 
Moor, that evidence would have been of little conſequence; for I have 
no doubt of its having different names given it by different perſons, 
according to their different ſituations or reſidence. People who live 
contiguous to that part of a country which ſtrikes their eye, are apt 
to call the place by that name. In this paſture there are places called 
by different names ; there is Sw innergill Edge, Hall Edge, and 
Croſs Green Edge, 10 that Hall Edge is a known appellation ; it 
does not mean the whole, only a part, but may very often be uſed 


for the whole. Hall Moor was mother term uſed by the witneſſes. 
1 obſerved 


E 

I obſerved the plaintiff's council, in the opening, fell into a miſtake, 
it was taken for granted, that moor and waſte were ſynonymous 
terms; certainly they are not ſo; there are many places under the deno- 
mination of moor, that are not commons or waſtes; Hall Moor does 
not imply that the place ſo called 1s a common : your own knowledge, 
gentlemen, will ſatisfy you that there are many places in the county 
that are called moors of different denominations, that have, as far as 
memory can extend, been incloſed and uſed as private property ; but 
ground that is of a mooriſh quality will be frequently called by the 
appellation of moor. 


As to the name, that would not have much deſerved an obſervation, 
if the witneſſes had only ſpoken to this place being known by the 
name of Hall Moor, and Hall Edge ; but they have all ſworn nega- 
tively, that they never knew it called by the name of Crackpot Out 
Paſture, or Hall Paſture, till this diſpute aroſe. But there is one 
circumſtance I muſt beg your attention to; when ſeveral of the wit- 
neſſes were ſpeaking of Harker's driving cattle out of a particular 
piece of ground, part of the farm, pleaſe to attend to the name they 
all uſe ; they univerſally called it the In Paſture; he hounded his neigh- 
bours ſheep out of his In Paſture upon the place in queſtion. Now was 
there an In Paſture and not an Out Paſture upon this farm? They 
are all familiar with the term In Paſture, but totally ignorant of that 
of the Out Paſture. ; 


Mx. JusTice WiLLes. I do not remember that circumſtance. 


Ms. SOLICITOR GENERAL. William Cloſe ſaid, if they came into 
the In Paſture, they were dogged out upon the place in queſtion. 


Jury. Yes, he did fay fo. 


Mx. SoL1iciToR GENERAL. And ſeveral more of the witneſſes. 
But, gentlemen, this deſcription of Crackpot Hall Out Paſture is far 
from being a new invention; it was the name uſed by Harker, and 
all the ſucceeding tenants z and indeed nothing could be ſo abſurd as 


to 
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to ſuppoſe that this name was firſt given to it in 1767 : it is directly the 
reverſe; for when Parkes took a leaſe in 1743, it is in that very leaſe 


expreſsly called Crackpot Hall Out Paſture; but then it was urged, 


this name was given it with a view to the mines. But, gentlemen, 
would any one be fo ridiculous to take a leaſe of a place under a falſe 


deſcription, in order for it to aſſume that name at the end of thirty 


years? it is incredible. When people take a leaſe they take it by a 
deſcription agreeable to truth and to the common language uſed, If 
I take a leaſe of any man, certainly neither he nor I ſhould call Black- 
acre White-acre, when we were wanting to aſcertain what I took, 
and he lett; but it does not reſt only upon that; the witneſſes will 
give you an account of the Hall Paſture, or Our Paſture, being the 


well known name of the place, and they diſtinguiſh the In Paſture * 


from the Out Paſture, in the ſame manner that ſome of the plaintiff*s 
own witneſſes have done. And is it credible that there ſhould be an 
In Paſture and not an Out Paſture ? Before I diſmiſs this head, give 
me leave to make one obſervation, ariſing from the indefinite deſcrip- 
tion of Hall Moor; their witneſſes have been pleaſed to call the whole 
extent of ground, northward of the farm, (which is ſome miles) Hall 
Moor; they do not ſtop ſhort at what we call the northern boundary 
of the place in queſtion, and fix its limits there ; when therefore they 
ſpeak of ſeeing ſheep turned on, and feeding upon Hall Moor, and 
not being driven off, I ſay, when they do not particularize the 
place, and bring it to a ſpecific ſpot, I can very eaſily, without 
imputing direct perjury to them, account for their ſwearing in that 
manner, They are miſled by the Hall Moor's extending farther 


north; for it is certainly true, that ſheep have been put upon, have 


been depaſtured, and have not been drove off Hall Moor : but when 
they apply their evidence of ſuch facts to the place in queſtion, that 


evidence is as certainly falſe. This confuſion is eafily brought about 


by a little management; the applying the name Hall Moor to two 
different places, miſleads the witneſſes. 


I ſhall next conſider the fate and condition of the fences. You, 


gentlemen, can here judge yourſelves of the credit that 1s to be given 
| to 
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foundation of a fence; when the gentleman-ſurveyor (who was exa- 
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to the witneſſes; when they tell you that there is not ſo much as a 


mined) comes to tell you of what was or was not to be obſerved of 
the exiſtence of a fence, or the traces or foundations of walls and gut- 
ters, which, he ſays, he endeavoured to trace with his feet; there 
you certainly will not give more credit to that gentleman's nice feeling 
of his toes (even with the aſſiſtance of Mr, Chaytor) than you will to 
your own eyes. 


Mx. Chav TOR. Sir, you made uſe of my name. 


MR. SoLicitTorR. Yes, fir, I did, and ſhall make much more uſe 
of it before I have done.—You, gentlemen, will give, I ſay, much 
more credit to what you yourſelves have obſerved, than to any thing 
the witneſſes can tell you, as to the preſent ſtate and condition of the 
fences; it 1s therefore to no purpoſe to call witneſſes to prove what 
either was or ought to have been. ſhewn to you upon the view : the 
witneſs has ſpoken of gutters; ſome of you, gentlemen, ſaid, that 
you did not remember any ſuch as that witneſs deſcribed. If fo, give 
me leave to ſay, that the conduct of the ſhewers for Lord Pomfret, 
on the view, was extremely unfair, if they did not ſhew you theſe 
gutters, when they intended to make uſe of them in evidence. You 
either ſaw this place, or you did not; if you was carried to the place, 
and yet was not ſhewn the whole of it when you was there, it is an unfair 
conduct; they ought to have ſhewn you all the bearings, points, and 


directions of the place; to leave it to your own eyes, and not to the 


eyes of people that are to give evidence here; ſo that whether you 
was ſhewn theſe gutters, or not, is immaterial to my argument; in 
one caſe, if you have ſeen them, the evidence will not gain credit; 
in the other, if you was not ſhewn them, you will not believe the 
evidence ſo unfairly introduced. | 


I will not trouble you with any evidence as to the preſent ſtate of 
the fences ; if the witneſſes do ſpeak to it, it will be from their own 
diſpoſition to tell their own ſtory; but I will not take up your time in 
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aſking them about the ſtate and condition of fences that you have 


actually ſeen. 


It is very ſingular that the other ſide has only examined as to the 
ſtate and condition of the northern fence of the paſture, they have exa- 
mined nothing about the eaſtern or weſtern parts of the fence. Their 
queſtions have all been, What have you ſeen on the north ſide, from 
the water rail to a place in Swinnergill called Hind Hole? and, I 
take it for granted, by their ſilence upon that head, that there is a 
good fence on the eaſt and weſt ſides, natural indeed in ſome places, 
but in others artificial. And, gentlemen, if I find three ſides of a 
field actually incloſed, I am juſtified in ſuppoſing the fourth ſide 
muſt have been, or was intended to be incloſed; becauſe I eannot 
conceive that any perſon would haye erected three ſides of a fence 
for no purpoſe at all ; and the exiſtence of fences on the eaſt and weſt 
is juſt as material to the purpoſe of this queſtion, and to Mr. Smith's 
title, as the exiſtence of a fence on the north ſide of the paſture, and 
yet the plaintiff has confined his evidence merely to this, whether there 
was any fence on the north fide. | 


I am inſtructed that you have ſeen the traces of a fence, not only on 
the eaſt and weſt ſides of the paſture, but alſo the traces of a fence on 
the north ſide; that there are ſtone walls built where the ſcars or 
rocks did not make a natural fence ; that whenever the nature of the 
ground did not permit a wall to be made, there was a ſod fence, with 
a gutter on each ſide, and you muſt have remarked that this is not 
modern work, or like thoſe walls that are found in other places upon 
the waſtes ; for here are the regular veſtiges of a wall at each angle, 
and there are in other places, if any perſon would take the pains 
(which the ſurveyor was too much a fine gentleman to take) to turn 
up the ſoil, they would find the regular and continued foundations of 
a wall and fence. This, gentlemen, I am inſtructed is the caſe, you 
beſt know whether it is fact, | | | 


The 
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The queſtion is not what the fences now-are, but what they were 
in former times: you are told, indeed, by all the plaintiff's witneſſes, 
that there are bits of old walls, but that they remember a certain 
period when there was nothing like a fence. No one, I believe, 
will ſuppoſe that we are talking of a fence ſufficient to keep out York- 
ſhire ſheep, the fence even of the In Paſture was not ſufficient for that 
purpoſe ; but it will be proved that there was a fence fufficient to 
turn cattle, in which there were driving gaps, and thirls for ſheep to 
go through. But then Lord Pomfret contends, that this fence was 
firſt erected about the year 1746, and to prove that, witneſſes are 
called in to account for the fences you have ſeen, and they boldly 
{wear, that Parke made this fence in 1746, and that none exiſted 
before that period. The firſt of theſe witneſſes is Whitfield, on 
whoſe evidence, on. another occaſion, I have remarked, he ſays, he 
ſpoke to Parkes's workmen while they were erecting this fence, and 
directed them to deſiſt from making, what? why merely, according 
to his account, from making a gutter two feet broad and one foot 
deep: what reaſon did he give? left he ſhould loſe his lambs in it. 
Obſerve the abſurdity of the reaſon; for no man could be ever appre- 
henſive of loſing his lambs in a gutter of that ſize, and yet he is poſi- 
tive in his evidence. They have produced another witneſs, one Wil- 
ſon, a chairman ; you, gentlemen, obſerved in what manner he gave 
his teſtimony : he ſwears boldly, that he was employed by Parkes to 
make the fence in 1746; that he worked there; and he remembers 
the time particularly, becauſe he had a quarrel with Edward Small- 
man, a fellow workman; that they fought, end he hurt his knee : he 
tells a ſtory, that Parkes ſaid, while the fence was making, that he 
believed they would remember it when he was dead and gone, and 
that he, Wilſon, replied, he ſhould remember his knee alſo. This is the 
evidence they have brought to prove that theſe fences were made by 
Parkes in 1746 with a view to the mines. We have, in contradic- 
tion to this, the moſt direct, flat, and deciſive anſwer, they know we 
have; and I am therefore aſtoniſhed they ſhould riſque the production 
of that fellow. Our anſwer fo fully overturns his evidence, that it is, 
in fact, a contradiction to the whole of their caſe. | 
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In the firit place, as to this Wilſon, he is a new acquiſition, found 
in the ſtreets of London ſince the laſt trial, for he was not produced 
at York; and what he has ſworn, I boldly aſſert, is an abſolute falſe- 
hood; that he ever worked in the place, is an abſolute falſehood ; that 
he ever had a diſpute with Smallman, is directly falſe ; that he was 
even in the country at the time he ſwears to the fact, is abſolutely 
falſe; the whole of the ſtory is merely an invention of the witneſs, 


without any other foundation or colour, than this, that he is the ſon 
of one Wilſon, who actually was employed to repair this fence, and 
the brother of one Wilſon, who alſo worked at it. If you recollect, 


gentlemen, he was by accident interrupted ſome time in the courſe of 
of his examination; when the examination was reſumed, he had loſt 
himſelf, he could not take up the ſtory where he left off: he told the 
counſel, I muſt begin at the beginning again.” The production of 
this man is the moſt outrageous inſult to juſtice; for there is not a 
ſyllable of truth in his evidence: to contradict him, I ſhall call his 
father, his brother, I ſhall call Edward Smallman, and I ſhall call 


Pratt, they were all employed at the repair of theſe fences in 1746. 


I am forry to ſay the father will be obliged to give you but a bad 


account of his fon, and both father and brother, and Smallman and 
Pratt, poſitively ſwear, that this man never was employed about the 
fences; nay more, that he had actually left the country a conſiderable 
time before, and was, at the very time he n to, a chairman in 


London. 


LoR Pp n eee Was 3 — examined under the com- 
ef ? 


Ms. SOLICITOR GENERAL. He was. 


Lon MaxsFIELD. I alk, becauſe of your being ſo prepared * 


anſwer him. 


Mx. SOLICITOR GENERAL. We had at York the father, the ſon, 


and Smallman and Pratt; they knew we were in poſſeſſion of theſe 


witneſſes, 
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witneſſes, and yet the cauſe is ſo deſperate, that they riſque bringing 


even ſuch a fellow as this, whoſe teſtimony they knew muſt be con- 


tradicted; it is bold! but where a caſe is deſperate, people muſt run 
riſques. os 


The fact, as to the repair of the fences, is this, and to ſupport 
that fact you will find how immenſely ſtrong the proof is in favour of 
Mr. Smith. In the firſt place, Parkes neither made nor even ever 
repaired the fence, nay, had not ſo much as the leaſt concern with 


the making or repairing of it. 


Simon Harker, when in poſſeſſion, before Mr. Smith's purchaſe, had 
made application to the agents of the Duke of Wharton to have this 
fence repaired, thoſe agents preſſed Harker to repair it himſelf, and 
gave as a reaſon, that the expence of herding was more than the expence 
of repairing would be: no, ſaid he, I will not repair it, it will coſt 
me too much; but I will repair it if you will allow me a year's rent. 
This the duke's agents declined to do; but after the purchaſe, Met- 
calte, the ſucceeding tenant, in 1746, deſired to have the fence 
repaired; he applied to Wilſon, Mr. Smith's -ſteward, to have the 
fence repaired; he agreed to do it, and, without any connection 
with Parkes, employed Wilſon, the father of the chairman, to do the 
ſtone work : Wilſon employed his other ſon, and Smallman and Pratt; 
he contracted for it at a ſhilling a rood for labour only; Smallman 
and Pratt were employed to do the ſod fence, they worked by meaſure; 
Wilſon, the ſteward, paid the workmen their bills, and charged it to 
Mr. Smith's account; and we will prove to you the ſums allowed in 
thoſe accounts. This, gentlemen, is the hiſtory of the repairing the 


' fences, in contradiction to the evidence they have boldly and impu- 


dently produced on the other ſide; and give me leave to add that 
every one of our witneſſes, who will prove this caſe, are men of good 
credit, character and condition; they will ſwear, that in repairing 
the fences, they followed the line of the old fence ; that ſuch line was, 
extremely viſible to them; that they regularly took that as their 
courſe and direction; that they were directed to go by it, and that 
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they did not deviate an inch from it, nor make any fence where there 


was no fence before. I need not tell the jury, nor, in this ſtage of 
the cauſe, need I tell your lordſhip, that from the nature of the ground, 

in ſome places, and from the weather, frequent accidents muſt hap- 
pen to a ſod fence; that wet ground will often vary; the workmen 
therefore, to be certain of their line, rook along with them old Simon 
Harker, who pointed out to them the courſe of this fence where it 
was obſcure by the accidents I have mentioned; and I am told that 
ſevere weather will very much alter the appearance of theſe fences, 
eſpecially when froſt holds in. Our witnefles are all poſitive (and 
they give good reaſon for it), that they followed the line of the old 
fence, and that it was not a new work; but the foundation and 
remains of the ancient fence were extremely viſible to any man who 
would chuſe to ſee it; and ſome of the workmen will particularly tell 
you, that, in thaking che ſod fence, they found buried under ground 


the old poſts that had manifeſtly ſerved for gate poſts to catch the 


gate, to let out and drive in cattle into this paſture; and we ſhall 
prove, that in 1746, the fences were, previous to the repair, in much 
better condition than at preſent. 


This, gentlemen, is a fketch of the evidence I ſhall lay before 
you as to the fence of the paſture, and I venture to ftate this evidence 
confidently ; it has already been given at York, and had there its 
due weight. It 1s of immenſe conſequence in this cauſe, to ſhew the 
exiſtence of the fence prior to the purchaſe; and the uſe and enjoy- 
ment of the ground will weigh againſt a thouſand witneſſes, which 
cannot be anſwered: by ſaying, that there are traces of fences on other 
parts of the moor of a ſimilar nature. 


Beſides this, rade if Jam not much miſtaken, the witneſſes 
will give you (for they have given it already at York) an account of 
other appearances in this ground; in ancient times this paſture was 
not all one ſingle incloſure; there were within it two Cloſes, that are 
now lying open, called Gill cloſes; in theſe places there are the re- 


mains of an houſe and out- buildings, ne” ruins of which, the wit- 


neſſes 
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neſſes will tell you; are viſible to this day; that there are the traces of 


ſmall incloſures round the houſe and buildings, which plainly indicate 


that ſome perſon had dwelt there; tradition ſays, and the old wit- 
neſſes will give you an account of it, that in ancient times this inclo- 
ſure was made for the Lord's deer, and the old people ſaid the per- 
ſons that kept the Lord's deer lived in that houſe; this is but tradi- 
tion, but I think tradition will be as good evidence as the old papers, 
produced with ſo much exultation the other "_— by Mr. Chay- 


tor. 
Lo MAxsrIEID. Are the High Gill Cloſes common ? 


Ma. SolLIcrrox GENERAL. There are High Gill Cloſes and Low 
Gill Cloſes. The Low Gill Cloſes are thoſe I ſpeak of, they were 
formerly taken out of this paſture, and are _” of the two hundred 
and forty Acres. 


Loxp MansrieLp. The High Gill Cloſes are common. 


MR. SoriciTor GENERAL. Yes: I am now furniſhed, (no thanks 
however to-Mr. Chaytor) with an additional piece of evidence with 
regard to the northern fence of the paſture; for, if I am not much 
miſtaken, one of the papers produced by him the other night, (how 


in:roduced I ſhall reſerve for another conſideration) contains evidence 


of building a wall which cannot apply to any other than the northern 
boundary of the paſture, and my reaſon for faying fo, is this; that pa- 
per is, if I did not miſtake, later in point of date than the other, (J ſpeak 
from memory); I think it is a year after; the agreement is the laſt of 
the two; if fo, then the other paper plainly and ſatisfactorily points 
out the cloſes of which the farm then conſiſted, and it points them 
out as cloſes; ergo they were manifeſtly incloſed in 1635; then in the 
next year 1636, there is an agreement, that the Lord ſhall Suild a 
wall on the upper fide of the ground, from Stonesdale Beck to Swin- 
nergill Beck: now if your lordſhip and the jury will only take the 


trouble of looking, for the purpoſe of the obſeryation, upon the 


map 
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map, it is moſt manifeſt, that, if a man knew what he was deſcrib- 
ing, this could never be the deſcription of the wall, which they now 
contend to be the northern boundary of the farm. In the firſt place, 
it is not the upper ſide of the ground; it does not go in a line from 
Beck to Beck; it would be juſt as abſurd in language to ſay, that it 
is a ſtreight line from hence to St. James's by Charing-croſs, as to ſay 
this goes in a direct line from Swinnergill Beck to Stonesdale Beck, 
for it goes in a line from Swinnergill to a place called the Smithy, 
then turns north a great way, and after that takes a weſtern direction 
and comes down to Stonesdale Beck. Now no man that was treat- 
ing about building a wall in the courſe and direction contended for 
by the other ſide would ſay, I'll build you a wall on the upper fide 
this ground from Swinergill Beck to Stonesdale Beck,” (which im- 
plies in itſelf that they are two places in a direct line from each 
other); no; he would ſay, I will build you a wall from Swinner- 
gill to the Smithy, from thence to ſuch a place northward, and ſo to 
Stonesdale Beck.” It is remarkable that there are no leſs than three 
lines in the courſe of that fence, which is ſuppoſed to furround all 
the parcels of land that are allowed to be the ancient incloſures of 
the farm. Now, gentlemen, you ſee by the map the effect of the ob- 
ſervation, But it does not reſt here only; the Lord is agreeing with 
his own tenant that he will build him a wall; their ſuppoſition is, that 
it was to be a ſtone wall to fence in all his different cloſes towards 


the north. I believe I need not tell you, gentlemen, that there could 


be no other fences there at that time than a dry ſtone wall, No 
one will imagine that in 1636, there could be good hawthorn hedges. 
The man treating with his own tenant, ſays to him, not that he will 
repair the fences, but that he will 4ui1d a ſtone wall from Beck to 
Beck; one ſhould naturally ſuppoſe, that theſe two points were to be 


approached, in a ſtreight line; no, ſay they, when the Lord ſays to 


his hind, «I'll build you a ſtone, wall from Beck to Beck,” he means, 
I will build you a ſtone wall on the line of all the old incloſures, ac- 
cording to the waving directions of cheſe incloſures. 


Ms. J verier WiLLEs. What! is meant by the fire-houſe ? 
N Mx. War- 
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| Mr. WALLAcx. It means a dwelling- houſe for the hind to live in, 
or an houſe with a chimney in it. 


LoxDp MaxsriziDp. You are, Mr. Solicitor, very correct in the 
paper, as you ſtate it. I ſhould be glad to have the topography taken; 
it may be material; I ſhould be glad to know whether that courſe 
tallies with either of the walls. 


Mr. Sol icrrox GENERAL. That tallies undoubtedly with what 
we call the boundary, but the wall chey contend for, manifeſtly does 
hot go in a line from Beck to Beck. ; 

Lonůo Mansriztd. Do the two "TY go ſo low as to go to 
the eaſt and weſt points of that wall? 


| Mz. ATTORNEY GENERAL. 'The Becks both fall into the Swale. 


Mr. Sor icrrox GENERAL. But your lordſhip ſees, that the wall 
incloſing croſs greens in the map runs a great way north. The point 
between the Beck and the Swale does not make an angle i in the farm, 
therefore the wall that they aſſign for our boundary, manifeſtly does 
not go from Beck to Beck; for from the Smithy it takes a northern 
direction to the top of Croſs Greens, and then goes towards the Beck; 
it is, I am told, near a mile from the angle at which the fence quits 
that weſtern direction and goes due north. It certainly is not the 
language of a man, if he underſtands what he ſpeaks, to ſay, I 
will build a ſtone wall from Beck to Beck,” unleſs he means a wall 
which it is poſſible to carry in a direct line: if it is to be underſtood 
that the Lord was to build a ſtone wall, then it is manifeſt there could 


be no wall on the upper ſide of the ground before; and, if a wall was 


built in conſequence of this agreement, it cannnot correſpond with 
any other than the wall we contend to be the northern boundary: 
it cannot apply to the wall they contend for, becauſe ht exiſted at 


the * date of the agreement itſelf, and therefore the expreſſion 
would 
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would have been, I will repair,“ not Build a wall from Beck te 
Beck. 4 


Gentlemen, I have gone through the three ſeveral heads under 
which I purpoſed to range the evidence, and ſtated to you my ob- 
ſervations upon it; I ſhall now proceed to take notice of the plain- 
tiff's auxiliary evidence, which has certainly been fabricated ſince the 
trial at York, They knew the ſtrength of our evidence as to the 
enjoyment of this paſture as part of the farm, without any claim or 
interruption ſince the purchaſe; they thought it prudent therefore to 
procure ſome evidence that would directly combat our proof, and 
the purport of that evidence is this ; that for ſeveral years after Mr. 
Snuth's purchaſe, there were ſome perſons who actually worked, what 
they call waſte bargains, on the weſt ſide of Swinnergill Beck, within 
the ground in queſtion ; that ſuch bargains were taken of the agents 
of the truſt eſtate; that they paid a duty to ſuch truſt agents on ac- 
count of the ore they got; that theſe bargains were worked openly, 
and with the knowledge of the tenants of the farm, who never inter- 
rupted or moleſted them in their workings. To prove this ſtory, they 
have produced one Aſkin, a man who ran away from the country 
near thirty years ago; he ſwears, that in 1739, he took a waſte bar- 
gain of the truſt agents on the weſt of Swinnergill, in the ground in 
queſtion, That he and three others, whom he names, worked there 
for a conſiderable time ; that they worked by means of a water race 
which flowed from above Hind Hole, in the place in diſpute, which 
enabled them to waſh or buddle the waſte ore ;—that, when he quit- 
ted the country, he fold his bargain to Robinſon and Miller, who 
continued working on the et for ſome years after. 


| Now, gehtlemen, for a moment, I might admit the fact they have . 
attempted to prove, and yet deny the concluſion they would draw 
from it. When Mr. Smith purchaſed, there were ſubſiſting bar- 
gains; thoſe. were excepted in the conveyance to Mr. Smith; this 
might have been one of them.—In thoſe waſte bargains the party does 
not dig for ore, he only takes the refuſe that has been left on the 

ſurface 


E 
ſurface by the former workers of the mines, that refuſe they wath ot 
buddle, and are paid by the parties, of whom the bargains are taken, 
ſuch a certain ſum of money for each horſe-load or bing of ore they 
get f om ſuch refuſe, 


But, gentlemen, I have no occaſion to explain their evidence by 
ſuppoſing this a ſubſiſting bargain at the time of the purchale, 
when I have a better anſwer to make, v.z. the whole of the flory is 
a direct falſehood, and I am able to prove it ſo by irreſiſtable evidence. 
It will be proved to you, that the waſte bargain taken and worked 
by Aſkin and the people uader him, was on the eaft fide of Swin- 
nergill Beck, within the ir» / liberties; we ſhall not only prove that 
fact, but alſo, that they never worked on the weft ſide of the Beck ; 
we ſhall go further, and prove it impoſſible that it could have been 
on Mr. Smith's ground; for we ſhall prove, that in 1739, there was 
no waſte left by the former miners on that ſide of the Beck that was 
capable of producing an ounce of ore, and we ſhall prove there was 
waſte on the eaft ſide of the Beck. We ſhall prove that the very 
water race, which has been ſo confidently ſworn to, and deſcribed to 
have been made in Mr. Smith's ground to enable them to waſh and 
buddle, was actually on the eaft ſide of the Beck within the waſtes of 
the manor, at a place called the Middle Tongue.—We ſhall prove 
this, not only by the evidence of Mr. Elliot and Mr. Stoddart, the 
truſt agents, and many others, but allo by one William Clarkſon, 
who actually worked with Aſkin at this bargain at the time ;—we 
ſhall, to cloſe the whole, produce the accounts of Mr. Cloſe, the re- 
ceiver of the truſt eſtate, which fix beyond a doubt Aſkin's, Robin- 
ſon's, and Miller's working to have been on the waſtes of the manor 
at a conſiderable diſtance from this paſture.— I ſhould not have 
thought it neceſſary to have gone into evidence to contradict this 
proof, but I ſhall do it to convince you, that in every ſtep they have 
taken to get out of the Difficulties this cauſe was attended with the 
laſt time, inſtead of extricating themſelves, they have plunged up ta 
the neck in falſehood; a conduct that is even a greater diſcredit to 


thoſe that procured ſuch evidence, than to the very witneſſes them- 
FE : | felves. 
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ſelves. As to Aſkin, I can have great charity for him, he lives at an 


inn in Staffordſhire, and, at the diſtance of near thirty. years, he is 
brought and ſhewn the ſpot, he is taken where they pleaſe to carry 


him, and then it is the eaſieſt thing in the world, for artful agents 


(who ſtick at nothing) to make a man believe what they would have 
him believe. 


Gentlemen, I have now done with the obſervations on the evidence 
Þn the part of the plaintiff; on the part of the defendant, I began 
with opening to you a caſe independant of any thing the plaintiffs 
witneſſes either had or could ſwear; I ſhall proceed in that order, and 
ſhall call witneſſes to ſhew to you the workings of Hartley and Parkes 


as leſſees of Mr. Smith, from the time of his purchaſe; I will prove 


to you, that they entered in 1743, that they then began and continued 


thoſe workings down to the commencement of the preſent diſpute in 


1767, without the leaſt interruption on the part of the truſt agents; 
I will prove, that the truſt agents were acquainted with the condition 
of the eſtate, that they were men of honeſty, vigilance and attention: 
I will ſhew you that it was their intereſt to attend to theſe workings ; 
that it was even the intereſt of their paffions to ſupport the right of 
their principals. I will ſhew you that they were called upon every 
day to aſſert thoſe rights (if they had any), it being of the utmoſt 
cenſequence to the enjoyment of their o mines to have the domi- 
nion of this place, in order to free thoſe mines from water. That 
the ore raiſed within the paſture was of very conſiderable value; and 
at all events profitable to tbe lord; this will be the firſt branch of 
my evidence. I ſhall then proceed to prove to you, the uſe and en- 


joyment of the paſture as a ſeperate property, previous to the pur- 


chaſe, and during the whole of Harker's poſſeſſion, as far as the me- 
mory of witneſſes will reach. I will call all the family of Harker 
that are yet alive, by ill fortune two or three are dead ſince the laſt 
trial, but, by good fortune, enough are left to prove thoſe facts. I 


will call all the family of Metcalf, of Scot, who ſucceeded Metcalf, 


all Tenants of the farm, and they will tell you what was their uſe, 
and what they underſtood to be their right, I will. call to you wit- 
| e | neſſes 
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neſſes to prove the hounding and herding of cattle from off the place 
in queſtion, I will prove to you that Harker was called upon by the 
agents of the duke of Wharton to repair his fences ; that he pleaded 
his inability, unleſs they would allow him a year's rent ; that Harker 
turned off Metcalfe's ſheep, and that, as ſoon as Metcalfe had an 
opportunity, when he became the tenant, he in like manner turned off 
even thoſe of Harker : I will prove that ſo far from its being an acci- 
dental thing, or that he hounded only out of his other grounds, that 
he (Harker) hounded very roughly from off the ground in diſpute ; 
he drove the ſheep down the ſcars, and the owners complained of his 
breaking their necks ; that there was a general aſſembly of the tenants 
of Stoneſdale, Ivelet, &c. that they had in contemplation to bring 
an action againſt him, not for the purpoſe of aſſerting their right to 
this place as a common, but for his not keeping his fences in repair, and 
hounding their ſheep in the ſevere manner he did: I will prove, that 
with regard to all theſe tenants who are faid to have exerciſed a right of 
common without interruption, that they have applied to Harker, 

they have begged he would ſnap only one dog, and drive their ſheep 


more tenderly ; that they owned they were all at his mercy : I will 


prove that he has taken in cattle to agiſt, and that it was an avowed 
right in Harker, and the received opinion throughout the country, 
that he had ſuch right equal with any other farmer in the country : 
I ſhall then, in the laſt place, call all the witneſſes who ſpeak of the 
repairs of the fence, the manner in which they were done : I ſhall 
prove they were not made by Mr. Parkes, but repaired by the ſtew- 
ard, Mr. Wilſon, at the requeſt of the tenant, for the purpoſe of the 
farm; that they were paid for by him; that in repairing the fences 
he followed the line of the old wall; that he made no new work, but 
went where the other had gone before. 


Now, gentlemen, when J have proved what I have ſtated to you, I 
ſhall then have a good right to ſay, that the cauſe comes before you 
tor your judgment, exactly upon the ſame evidence that it was tried by 
the former jury, who paſſed their verdict upon it. For after I have 
eſtabliſhed this caſe, after I have proved the poſſeſſion from the year 

F 2 1738, 
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1738, both as to the mines and the paſture, without interruption ; 
after I have proved the ſtate and condition of the fences, I ſhall be 
extremely indifferent, whether the two papers, that were with ſo 
much exultation produced on Saturday night, were ever given into 
court or not; they cannot weigh a feather in this cauſe. The queſ- 
tion to be tried is not what this paſture was in 1636, it is not a 
queſtion which we are to have recourſe to antiquarians to decide; the 
ſingle queſtion is, what was included in Mr. Smith's purchaſe ; hat 


is to be proved by the poſſeſſion given at tbe time of the purchaſe, 


"and the enjoyment fince. 


I cannot, however, paſs over the introduction of theſe papers 
without ſome little obſervation upon them ; they were brought in at 
the very cloſe of the evening; they were read, not objected to; I do 
not know that any objection lies to them; I am very little acquainted 


with what they are; I took ſome minutes of them as they were read 
in court. When I went out of court, I deſired to have copies of 


theſe papers, and did hope to have had them in time to have made 


ſome obſervations upon them, and to have had the aſſiſtance of 


the learned gentlemen engaged in this cauſe with me; we had a 
meeting yeſterday at one o'clock ; the copies had been promiſed by 
Lord Pomfret's ſolicitor ; they were ſeveral times ſent for, and Mr. 
Smith's ſolicitor went and compared the copies with the originals ; but 
inflead of delivering them, as was fully expected, they declined 
it; we ſent again, and then the copies were flatly refuſed, and we 
were told the court had not ordered them. I literally and 4ona fide 
{peak to your lordſhip and the jury, from ſuch obſervations on thoſe 
papers as I made in court on Saturday night; at one o'clock. on 
Sunday we met, the copies were abſolutely refuſed ; after that, late 
in the evening, when it could not ſerve the purpoſe of our mectirſg, 
and when, I do upon my honor affure your lordihip, they could be of 
no uſe to me, they were brought to Mr. Smith's ſolicitor; he thought 
it his duty to bring them to me; I then ſaid I would not take the 
copies, they could be of no ule to me. 


Lorp 


3 
Lord MansriteLp. My copy did not come till the evening. 


Mx. SoLIcIroR GENERAL. The copies were made in the morn- 
ing, and exiſted at the time we ſent for them. 


Lon Dp MaxsrIELD. Certainly I would have ordered that you 
ſhould have had copies, could I have ſuppoſed they would have made 
a difficulty of delivering them to you. | 


Ms. Sort1crroR GENERAL. I know your lordſhip meant to order 
it, I had not an idea there could have been the leaſt heſitation 
about it. 


Ms. ATTorney GENERAL. When I went out of court, I gave 
directions that they ſhould have copies. 


MR. SoLiciToR GENERAL. I have no doubt but the Attorney 
_ General's directions, and thoſe of every counſel in the eauſe, would 
have been to give us copies; but Lord Pomfret's agents thought 
otherwiſe, and gave a flat denial *. 


Lord MAxsFIEID. The copies ſeem to be made with a correct- 
neſs that requires an examination with the original, the copies are fac 
fimile copies; my brother Willes mentions to me that he took away 
one copy that belonged to the council. 


Mx. WarLace. That copy, my Lord, was not intended for us, 


Loxp MansF1-LD. But that was taking away one copy from 
them. 


Mx. SoLiciToR GENERAL. I urge it no further, I fay no more 
about it; but deſire that it may ſtand as an apology for me, if 1 
ſtate any thing incorrect about theſe papers. 


— 
— 


* Probably hy this tine My. Chaytor had found out his miftate, and, being aſhamed of 
his boafied productions, was unw.ling to bave them any further examined into. 


Lorp 
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Lord MaxsFiELD. That paper you ſtated very correctly. 


Mx. SoricitorR GENERAL: As to theſe papers, it is indeed a little 
neceſſary to inquire in what manner they were found, and by 20h 
produced, and though I think there is no objection to their being 
admitted, yet, becauſe a paper may be admitted without objection, 
it does not follow, that it ſhould be admitted without enquiry ; it is 
always neceſſary to authenticate them. Whence come they? what 
are they ? I am told they are part of the Wharton papers relative to 
this eſtate; where come they from? where is this repsſitory of 
the Wharton papers kept ? is it kept for the benefit of the ſeveral 
purchaſers : ? no; it is kept at the earl of Pomfret's at Windſor, 
who is repreſentative of the vendors of thoſe very eſtates. I am 
certain no purchaſers 'of any part of the Wharton eſtates can hold 
themſelves ſecure while lord Pomfret and Mr. Chaytor have poſſeſ- 
fion of this Pandora's box. If theſe papers relate to the title, why 
are they not given to the different purchaſers of thoſe eſtates, to whom 
they certainly belong. Gentlemen, «who found theſe papers? Mr. 
Chaytor; one who has been wnaccountably active in this cauſe, I 
know he is a gentlemen of an ancient family in the county of York, 
hevice attended the bar; but I believe he has found that the lead 
we deal in, in Weſtminſter Hall, was not fo profitable as the lead 


that was found in Beldy Hill. How he has been connected with 


this cauſe I will not now repeat, he fories on that head the country 
has heard ſufficiently of ; 1 muſt however ſay, I wiſh ſome other per- 
ſon had attended the inſpection of theſe papers along with Mr. Chay- 
tor. Need I aſk the queſtion? had Mr. Chaytor found a paper 
which made for Mr. Smith, would he have produced it? Do you 
think, upon ſuch an examination of theſe papers, that there would have 
been a fair production of them on both ſides ? Lord Wharton was an 
accurate man; there may be many reaſons why this piece of ground was 
not included in the eſtimate they have produced ; but if there had 


been buſhels of papers that would have ſhewn theſe reaſons, they 


would not havebeen produced by Mr. Chaytor. But, gentlemen, is 


the title of a purchaſer to be affected by ſuch a paper as this? for 
even 
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even admitting it to be of great antiquity, yet it is not a record, 
but merely a paper found upon a ſearch made by Mr. Chaytor among 
the papers of a vendor who has made reſerves upon his eſtate, and 
produced againſt a bona fide purchaſer. But, gentlemen, what is 
this paper of Mr. Chaytor's? if I underſtand it right, it is ſuppoſed . 
to be an eſtimate made by lord Wharton of the value of his eftate ; 
it is no rental, it is nothing to charge his ſteward, or which could 
affect any third perſon ; it is certainly no particular made by him for 
the ſale of his eſtates ; it is not made as introductory to any bargain 
between landlord and tenant; it is merely a computation of ſome 
kind, but yet /uch a computation as ought not, nay, cannot affect a 
purchaſer ; muſt we neceſſarily ſuppoſe that this paper contains, in 
point of quantity, all the parcels of ground that this farm then con- 
ſiſted of? it ſtates the farm then to conſiſt of 104 acres, in point of 
fact it conſiſted of 150 acres, excluſive of the place in diſpute ; but to 
ſolve that, they ſay the acres are computed ones; then they draw the 
inference, that computed acres, like computed miles, are one third 
more: I have a right to ſuppoſe they were field acres, if ſo, I know ¾ M 
thoſe are one third leſs, inſtead of more; but all this is mere gueſs 
work, it may be very ingenious, but God torbid that all this inge- 
nuity of gueſſing ſhould affect a purchaſe after a poſſeſſion of thirty 


years. 


I will, gentlemen, for argument's fake, admit that this place was 
formerly part of the waſte of the manor, and yet are we to ſuppoſe 
that no title could be gained by any perſon to it as a private ſeparate 
poſſeſfion ? if this argument prevails againſt ſuch a poſſeſſion as I 
ſhall prove, if againſt the evidence of the actual ſeparat- uſage and 
enjoyment cotemporary to the purchaſe, any ſtreſs is laid upon ſuch 
papers as theſe, no title is ſafe, no property is ſecure, the conſe- 
quences of ſuch a fatal principle are not confined to this cauie, nor to 
the ſingle ſubject of this diſpute. 


I obſerved, gentlemen, that Nan Intake (which is indiſputably a 


part of Eaſt Stoneſdale farm) is, from the name, ſuppoſed by the other 
| 1 ſide 
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ſide to have been part of the waſtes, We are told by the witneſſes, 
that the fences of that place are in as bad a condition as the fences 
round this paſture; I believe they may. The next attempt to be 
made by lord Pomfret will be at Nan Intack, and it is not the firſt 
time we have heard that the commoners would be inſtigated and ſup- 
ported to bring actions to aſſert a right to that place. 


It is not, gentlemen, the property of Mr. Smith alone that is at 
ſtake, but all the property in the kingdom; if, by means of ſuch looſe 
papers as theſe, any eſtate can be proved to have been once a part of the 
common, the ground mult be laid open to the common again; that 
is the inference that muſt neceſſarily follow; it is not confined to 
Mr. Smith, and the other purchaſers of the Wharton eltate, but the 
property of all the gentlemen in the county of York, and the neigh- 
bouring counties, wherever there has been a mcor, ſtands on the 
moſt feeble, the moſt tottering foundation that can poſſibly be ima- 
gined. There is a gentleman, known to molt of us who have gone 
the northern circuit, Mr. Graham, I beg leave to aſk what was the 
condition of his cuitivated fields in 1626. If ſuch boxes are to be 
ſearched and ranſacked, if they are to be let looſe upon a bona fide 
purchaſer, the condition of his property is even worſe than natural 
accidents can make it; Solway Moſs is not ſo bad, ſo dreadful as 
that tremendous box that is kept by lord Pomtret and ſearched by 
Mr. Chaytor , vulcanos, hurricanes, tempeſts, earthquakes, are not. 
more pernicious; and if ſuch papers are to be kept up, and then 
produced at the moit diſtant period, to undermine a title, the lands 
in Yorkſhire, which are now worth forty years purchaſe, will not be 
worth more than lands in the moſt deſart parts of the kingdom. If 
ſuch a poſſeſſion, as I have opened and ſhall prove, will not defend 
your property, it is in vain to add years to years; not even centuries 
will inſure your eſtates, they lie equally at the mercy of every invader ; 
and if it was poſſible to pay the leaſt attention to ſuch papers, the beſt 
teflon and the beſt law you could learn by this journey to London, 
would be, to fell your eſtates in Yorkſhire, put your money in the 


funds where neither lord Pomfret nor Mr. Chaytor could attack what 
| you 
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vou have in your poſſeſlon, din to leave to y.,, poſterity 
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as their inheritance. 
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1 gone through my obſervations on Me. Chaytor' papers, 4 


treated them with far more attention than they deſerved I have often 
heard it laid down, that againſt the lord of a manor, and even aganſt 
a claim of the crown, ſuch poſſeſſion as I have ſtated, and ſhall un- 
doubtedly prove, ought always to prevail ; I aſk no more in the pre- 


ſent caſe than' that it ſhould prevail againft the vague imagination that 


this place is a part of the waſtes, and againſt idle concluſions of 
God knows what, ariſing from papers produced God knows from 
whence; all I ſhall now fay is, what I began with, and with which 
I ſhall cloſe ; * I will prove the enjoyment of this paſture previous to, 
and at the time of the purchaſe; I will prove how it was held by the 
tenant in whoſe occupation it was deſcribed to be when Mr. Smith 
bought it; I will prove it by every act of poſſeſſion, both above 
ground and below, from the time of the purchaſe to the commence. 
ment of this diſpute; and I think when this is done, I have a right 
to ſay boldly and confidently of the truth of this cauſe (if I may be 
allowed to borrow a ſacred expreſſion) that © The gates of bell ſpall 
not prevail againſt it. F 
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